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B 2018 roay ucnonuunock 60 net Huto-Mopkckoii
KOHBEHLMM O NPU3HaHWUN 1 NTPUBEAEHNN B UCMOSTHEHNE
MNHOCTPaHHbIX apOUTPaKHBIX PELLEHWIA.

ApbuTpaxkHas Accoumaumns FoTOBUT K N3aHUI0 KHUTY,
NMOCBSALLEHHYIO BONPOCaM NpU3HaHNs 1 NPUBULEHUSA B
UCMOJSIHEHNE WHOCTPAHHbIX PELLEHUA, OCnapuBaHus
N WNCMOJSIHEHUST BHYTPEHHUX apOUTPaXKHbIX PeLLEHUIA
B Poccum un ctpaHax 6eiBwero CCCP. B usgaHue
BK/IIOYEH MOCTaTelHbIi  KOMMeHTapui K  Hbto-
I7IopKCKO|7| KOHBeHUUKN, EBponenckon KoHBeHuun
O BHelHeToprosoM apbutpaxe 1961, AlK, MK
N 3akoHy O MeXOyHapOgHOM KOMMEPYECKOM
apbutpaxe. B kHure OygyT Takxke nNoApo6BHO
OCBeLLEeHbl OCOBEHHOCTN NMPaBOBOro PerynMpoBaHns
B cTpaHax 6biBwero CCCP.

YHUKanNbHOM OCOOEHHOCTbIO U3OaHUs  SABMSIETCS
NogpOOHbIA  CTAaTUCTUYECKUA aHann3 POCCUNCKNX
cynebHbIXx akToB 06 ocnapuBaHuv, MNPU3HaHUN W
NPUBESEHUN B UCTOSNIHEHNE apOUTPaXKHbIX PELLEHUIA
3a nocnegHue 10 neT.

Teepapit nepennet, 800 cTpaHuy, Tnpaxx 1000 aks.
B 2019 nnaHunpyeTcsa nsgaHne KHUrM Ha aHrImncKom
A3bIKE.

He ynycTuTte peknamHblie BO3MOXXHOCTN B KHUre.

The New York Convention celebrates its 60-year
anniversary this year.

To celebrate this occasion, the RAA is preparing a
commentary to the New York Convention and related
Russian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 800 pages, 1000 copies, Russian language.
An English language version will be released in 2019.

Advertise in the book.
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OT PEOAKLINN

Vladimir Khvalei
Russian Arbitration Association,

] A Chairman of the Board

Dear colleagues,

this edition is devoted to arbitration in Scandinavia, and mainly in Sweden (to read - under the Rules of
the Arbitration Institute at the SCC). Being for many years not only a neutral place for resolving East-West
disputes, but also having arbitration-friendly law and judiciary, Sweden really deserves the important place it
takes in arbitrations involving Russian parties.

While Russia is also trying to make itself more attractive as a place for arbitration, it will take time before
these efforts will produce tangible results. The Swedish experience is certainly worth noting in terms of what
should be done in order to achieve it.

AmuTpuin ApTioXoB
rnaBHbIM pegakTop Arbitration.ru

B 2002 romy mMHe mormajsach B pyKM KHMra miBeackoro moata Tymaca TpaHcTpémepa «M30paHHOE»
(Samlade Dikter). MeHs1 mopa3usl puTM €ro CTUXOB U MeJIOJMKA CKaHAMHABCKOTO s3bIKa. M3 HEMMOHSTHBIX
CJIOB B MOE€M BOOOpakeHNH BO3HUKAJIN YeTKHME U 3aKOHYCHHBIE IIPeIMEThI Ha (pOHE CEBEpHOT'O MOPSI, OT/IEe-
JICHHBIE JPYT OT JApyra OrpOMHBIM pacCTOSTHUEM MHTOHALIMOHHEBIX ITay3, — o0Jyiaka, 4Yaiiku, ocTpoBa. Torma
s1 TOJIBKO TIOCTYITUJI B YHUBEPCUTET, M MUP Ka3aJicsl 0e3rpaHUIHBIM.

Hymato, ceroaHsi B MUpe ropasio 0oJibllie TPaHuIl — 10 KpailHeil Mepe TeX, KOTOpPhIE HaM IbITalOTCs
HaBs3aTh. Ha rmoBecTKe THST CAaHKIIUKM, KOHTPCAHKLIMW, HEUTpaIuTeT... M 1 BCITOMUHAIO OJHO U3 CTUXOTBO-
penuii TpaHncTpéMepa, «Xoa UCTOPUN»:

IIpuwina nopa ons eecenneco pemenu,

H3z6a6um cxopo om cHelcHo20 OpemeHU.

Tenno maunocs 8 necHoil enybune,

Bopye mpeck pazoancs 6 nounoit muwiune.

Koeoda na ozepe Ob110 6e31100H0,

Cobbimbe 5mo co3peno nodcnyoHo.

1110061 ucmopuu 3perom noxooice,

Cobvimuil Humu 6 Heil depeams He2oxice.

MBI CMOTPUM Ha MUp Yepe3 MPU3My apOUTpaxka U BUIUM APYTHUE KYJIbTYPHI, OJIUTUKY, 1033110. MBI
MUIIEM O TIpUIMHAaX. MBI paciiipsieM TpaHULIbI.

February 2019, N26 | 5



INTERVIEW | INTERVIEW WITH ANNETTE MAGNUSSON, SECRETARY GENERAL, SCC

ARBITRATION.RU MEETS

ANNETTE MAGNUSSON,

SECRETARY GENERAL,

SCC:

Annette Magnusson
Secretary General, SCC

he movie “The Quiet Triumph - How Arbitra-
tion changed the world” beautifully tells how
arbitrators contributed to resolution of polit-
ical and trade conflicts worldwide, facilitat-

ing trade and thus helping to diminish poverty. Who
came up with the idea of the movie?

6

The idea of a movie to celebrate the SCC 100
year anniversary was born in 2014 when I ran
into Gerald Aksen at the IBA Annual Meeting
in Boston. We started talking about his experi-
ence from the early days with the SCC in Stock-
holm, and it just occurred to me this was a story
we needed to capture. And the idea of a movie
where the main players from the SCC history
shares their experience was born. In the follow-
ing years we travelled to Beijing, Moscow and
New York for interviews, and of course we also
made interviews with key persons in Stockholm.

As the project evolved we had many dis-
cussions on the content with the director Mar-
tin Borgs. My ambition from the very start was
to communicate the big picture. I felt strongly
at the time that not enough was done to speak
about the positive elements of arbitration and its

| Arbitration.ru

“The fundamentals
of arbitration will not
change, but the tools will”

accomplishments globally. We wanted to use this
opportunity to put the spotlight on the immense
value of international arbitration for trade, eco-
nomic development and peace. Anyone involved
in international arbitration should feel proud
when they left the movie theatre. And I want-
ed people outside arbitration to learn something
new.

We were lucky to be able to involve many
amazing persons in the project, not least Nina
Lagergren and her family who shared generously
with their time and content from the family ar-
chives of Gunnar Lagergren.

Are there plans to shoot the next movie and, if
yes, what would you devote it to?

There are no immediate plans for another doc-
umentary, but I am sure in the coming years we
will see an increase in the use of film and vid-
eos to share what international arbitration is all
about.

In 2017 we launched an international com-
petition to crowd source international law — the
Stockholm Treaty Lab — and video has been an



important part of describing both the purpose of
the competition, but also the outcome, which
was announced in 2018.

In the movie, the SCC is shown as a historic hub
for Russia-Western disputes, alongside China. Will
the trend of the caseload of SCC drift forward
China-Western disputes?
It is certainly true that historically, the SCC’s
first international cases did involve Soviet par-
ties. Since then the SCC case load has become
quite diverse in terms of nationalities, and today
we see 35-40 different nationalities annually
among SCC parties.

The character of disputes has also become
more diverse. We have for example seen an in-
crease of investment and pricing disputes, which
were almost unknown in the early days. And
given the general trends but also our specific ex-
perience of East-West, I would not be surprised
if we would see an increase of cases from China
ahead, but we also have a strong presence in the
Baltic Area at large.

Do you see the same trends for international and

domestic disputes?
Ad hoc arbitration has always had a very strong
foothold in Sweden, but in recent years our do-
mestic cases have increased quite substantially,
which suggests that the SCC’s efforts in improv-
ing the rules and making them user-friendly pro-
duced results. As in the international caseload we
see a significant number of energy-related con-
tracts. Another parallel type of cases in domestic
and international cases are M&A disputes. On
the domestic side these disputes account for ap-
proximately 25 — 30% of the caseload.

What are the most common mistakes counsel
make when submitting a claim or a claim to the
SCC?
The majority of counsel we see are very profes-
sional, and many also appear before us regularly
which means they are familiar with SCC rou-
tines and procedures. This serves their clients
well in terms of efficiency.

INTERVIEW WITH ANNETTE MAGNUSSON, SECRETARY GENERAL, SCC | INTERVIEW

I would say there is no common gener-
al “mistake” we see from counsel. Clarity is of
course always extremely important, as is to make
sure to study the rules carefully. Not all institu-
tions are the same.

Sometimes details demonstrate procedural
differences between different jurisdictions. One
example is when parties claim “any other relief
the tribunal may deem fit.” This claim cannot
result in any new relief, as Swedish arbitration
law requires that prayers for relief should be clear
and specific.

In Russia, ad hoc arbitration is now nearly banned.

What is the opinion on ad hoc arbitration in Swe-

den? Is it a rival to the SCC?
Arbitration has been deeply embedded in the
Swedish tradition for many centuries, and en-
joys great acceptance not only among business
at large but also from courts and legislators.
And traditionally this has meant ad hoc arbi-
tration. But in recent years institutional arbi-
tration has become more used also in domestic
cases. I would say there is no real rivalry; there
is no “one size fits all” and each contract needs
to be assessed individually. But given the grow-
ing number of domestic SCC cases I would say
that more and more users are seeing the advan-
tages of institutional arbitration, which of course
we welcome.

The SCC team also works with various
forms of proceedings, including non-admin-
istered arbitrations, providing the parties and
ad hoc tribunals with services such as appoint-
ments, record-keeping and fund-holding.

Is SCC planning to opt for permission to open a
branch in Russia?
The SCC does not have any plans to open a
branch in Russia at this time.

If we try to imagine international commercial arbi-
tration in ten years ahead, how do you think it will
it be different from today?
The fundamentals of arbitration will not change,
but the tools will. Perhaps the biggest change

February 2019, N%6 | 7



INTERVIEW | INTERVIEW WITH ANNETTE MAGNUSSON, SECRETARY GENERAL, SCC

will be more technically advanced tools. Digi-
tal platforms will likely replace today’s commu-
nications by e-mail and various postal/courier
services. Hard copies will disappear while elec-
tronic filing and document sharing systems will
provide smooth and seamless document flow for
everyone involved in the case.

Another consequence of digitalization is
the increasing use of Al. It is still very early and
not clear where this will take us in ten years, but
I am sure big data and computer learning will
play important roles in arbitral processes in the
future.

STOCKHOLM

the capital of Sweden 1187

Sight

Drottningholm

Area: Population:

The highest point:

188 km* 939 238 people Kakndis Tower 170 m

is a palace, which is the residence of Swedish kings since 1981. The attrac-

tion in 1991 was officially included in the UNESCO World Heritage List.
The palace complex was built by King Juhan III of Sweden. However, the
castle burned down in 1662. Subsequently, Queen Hedwig Eleanor ordered

to build a new palace.

The palace surprises with a worthy realization of the Baroque style. Behind
this object is a unique court theater, which is one of the oldest in the whole world.
Drottningholm is surrounded by a wonderful park complex, which includes
French gardens, gazebos and labyrinths, English gardens with picturesque lawns

and ponds.

Arbitration Institute

Arbitration Institute at Stockholm Chamber of Commerce

| Arbitration.ru



THE ARBITRATION INSTITUTE OF THESCC | INFOGRAPHICS

THE ARBITRATION INSTITUTE
OF THE STOCKHOLM
CHAMBER OF COMMERCE (SCC)

Statistics for 2013-2017 from https://sccinstitute.com/statistics/
Prepared for publication by Irina Strelkovskaya, RAA

he Arbitration Institute of the Stockholm Chamber of Com-
merce (SCC) is one of the world’s leading institutions for dis-
pute resolution. From 2012 to 2016 the SCC administered 465
domestic and 478 international disputes.
This infographic shows how many parties from FSU chose to re-
solve their disputes with the SCC in 2012-2016.

Nationality of the parties 2013-2017

2013 2014 2015 2016 2017

B Parties from other 31 countries M Parties from FSU countries [ Sweden

February 2019, N26 | 9
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Parties from FSU countries 2013-2017
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0 6 12 18 24 30
I Armenia B Azerbaijan Belarus M Estonia M Georgia B Kazakhstan M Kyrgyzstan
I Latvia Lithuania [ Moldova M Russia M Turkmenistan B Ukraine [ Uzbekistan

10 | Arbitration.ru
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SWEDEN: ARBITRATION

LEGISLATION AND RULES

Baker McKenzie, Stockholm

Stefan Bessman

Partner

Anina Liebkind

Senior Associate

Magnus Stdlmarker

Senior Associate

Legislation

n 21 November 2018, the Swedish legisla-
ture passed a revised Swedish Arbitration
Act (“SAA”). The proposed amendments
are intended to make the arbitration pro-
cess more efficient and more easily accessible, espe-
cially for foreign practitioners, ensuring that Sweden
continues to be an attractive venue for international
dispute resolution. The revised SAA is set to enter
into force on 1 March 2019.
Some of the key amendments to the SAA are de-
scribed below.

Multi-party arbitrations

Regarding multi-party arbitrations, the amend-
ments to the SAA entail that if an arbitration is com-
menced against two or more respondents and they
cannot agree on the appointment of an arbitrator, the
latter should be appointed by the District Court. If a
respondent has already appointed an arbitrator, the
latter shall be released.

Farzad Niroumand

Associate

Consolidation of two or more arbitrations into
single arbitration proceedings

In its current form the SAA does not contain any
provisions governing consolidation. However, the re-
vised SAA provides that two or more arbitrations may
be consolidated if the same arbitrators are appointed
in all arbitral proceedings, the arbitrators decide that
consolidation is beneficial to the arbitrations and the
parties do not object.

Determination of the applicable substantive law
by the arbitral tribunal in case of absence of an agree-
ment between the parties

The revised SAA gives arbitrators an explicit
mandate to determine the applicable substantive law
in the absence of party agreement. The SAA does not
regulate on which grounds the arbitrators shall make
such a determination. If the parties have so agreed,
the arbitral tribunal shall decide the dispute ex aequo
et bono.

The excess of mandate ground for challenging
an award is revised to require that the excess of man-
date must have affected the outcome of the dispute.

February 2019, N%6 | 11



The revised SAA introduces a provision, requir-
ing the party challenging an award on the grounds of
excess of mandate to prove that the outcome of the
dispute has been affected by the excess of mandate.

Shorter term for setting aside the arbitral award

The revised SAA will reduce the timeline for ap-
plications to set aside an arbitral award from 3 months
to 2 months from the date when the party received the
award.

Independence of the arbitrators

Furthermore, emphasis is placed on the inde-
pendence of the arbitrators. The current SAA only
requires the arbitrators to be impartial. The amend-
ments have extended the arbitrator to be not only im-
partial, but also independent.

The possibility to appeal an Appeal Court’s de-
cision to the Supreme Court requires leave to appeal

The revised SAA introduces a leave to appeal
requirement if a party wishes to appeal the local Ap-
peal Court’s decision on challenge. This enables the
Supreme Court to limit its examination to issue(s) of
precedential value.

CASES

Enforcement of a Foreign Arbitral
Award in Sweden

The Supreme Court! rejected the enforceability
of a Norwegian arbitral award in Sweden on the basis
that the award was clearly incompatible with applica-
ble EU legislation. The case concerned a non-com-
pete clause in a contract between a Norwegian and a
Swedish party that prohibited the Swedish party from
entering into contracts with other suppliers for a peri-
od of two years. Such provision was in breach of man-
datory Swedish and EU competition law.

Despite the fact that the enforceability of the ar-
bitral award was not an issue that had been raised by
the parties at an earlier stage, the Supreme Court held
that the enforceability of the award was a factor that
needed to be considered by the court. The Supreme

'Case no. NJA 2018 s. 323.
2Case no. NJA 2018 s. 291.
3Case no. NJA 2018 s. 504.

12 | Arbitration.ru

Court further confirmed its previous position that
there was a need to safeguard that arbitral awards do
not conflict with compulsory Swedish and EU com-
petition law.

The Right for a Party to Present its Case in the
Arbitral Proceedings

The Supreme Court? refused the recognition
and enforcement of a foreign arbitral award on the
grounds that the Respondent had not been given an
opportunity to present its case in the arbitration.

The case concerned an arbitral proceeding con-
ducted in Russia in accordance with the Internation-
al Arbitration Court at the Chamber of Commerce
of the Russian Federation. The parties had on sev-
eral occasions informed the tribunal that they sought
to settle the dispute and had therefore requested the
hearing to be postponed. The parties could not reach
a settlement and subsequently the Respondent re-
quested the tribunal for time to submit its statement
of defense, which was denied. The arbitral proceed-
ing was conducted without the Respondent submit-
ting a statement of defense and a decision was made
in the Claimant’s favor.

The Supreme Court concluded that the arbitral
award could not be enforced since the Respondent
had not been given an opportunity to present its case
on the merits. The fact that the tribunal had disre-
garded basic principles of due process in conjunction
with the prohibition in challenging the award in Rus-
sia, prevented the recognition and enforcement of the
arbitral award in Sweden.

Losing the Right to Challenge an Arbitral Award

The Supreme Court? held that a party had lost its
right to object to an arbitral award on the grounds that
it had knowingly delayed to make its objections until
after the arbitral award.

The case concerned a Swedish and a Serbian
party who had entered into an agreement with an ar-
bitration clause that stipulated the procedure for the
appointment and composition of the arbitral tribunal
and for the use of ad hoc arbitration in Serbia. The
Claimant initiated arbitral proceedings against the



Respondent in Serbia. The Respondent failed to re-
spond to the request, did not submit a statement of
defense and failed to attend the main hearing. The
Claimant was awarded damages and sought to enforce
the award in Sweden. The Respondent challenged the
arbitral award on the grounds that the arbitration pro-
ceedings were contrary to the parties’ agreement on
ad hoc arbitration.

The Supreme Court stated that parties to an arbi-
tral proceedings were generally barred from objecting
to the proceedings on grounds that they were aware
of at an early stage of the proceedings. An objection
to an arbitral proceeding should be made at the initial
stage of the proceedings. A party that knowingly de-
layed an objection should be precluded from making
such objection at a later stage. The court also went
on to note that a party was precluded from making
objections regarding the arbitral tribunal until after
the award. The Supreme Court upheld the Appeal
Court’s decision and concluded that the Respondent
had been informed of the arbitral proceedings but
subsequently had failed to raise any objections. The
Respondent was thus was barred from challenging the
arbitral award.

The Arbitral Tribunal had exceeded its mandate

The appellant (respondent in the arbitration
proceedings) challenged the award under item 2 of
Section 34 of the SAA, requesting that the Court of
Appeal annul the award in its entirety, or alternatively
in part.* The challenging party argued three separate
grounds for annulment. First, that the tribunal had
decided issues that were not covered by a valid arbi-
tration agreement between the parties. Second, the
tribunal exceeded its mandate by failing to review the
dispute in accordance with the parties’ instructions.
Third, the tribunal committed a procedural error by
not providing the party an opportunity to argue its
case. This final argument was based on a claim that
the tribunal did not allow for extensions of time or for
the appointment of an independent expert. Therefore
the challenging party argued that the award should
be annulled in its entirety or alternatively partially
due to excess of mandate and/or material procedural
error.

The respondent in the challenge proceedings

4Svea Court of Appeal, case no. T 6247-15.
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(claimant in the arbitration) claimed that there was
a valid arbitration agreement covering the matters
in dispute, and that the parties had agreed that the
additional works in question would be covered by the
arbitration clause, or at least such an agreement came
into existence because of the respondent party’s pas-
sivity and implied actions. The respondent further
argued that the tribunal had not committed any pro-
cedural errors in its handling of the case, because it
was reasonable not to allow extensions of time and
that in determining the date for interest accrual the
tribunal had undertaken a review on the merits and
no procedural error was made. The respondent fur-
ther argued that if an error was made, it had no effect
on the outcome of the arbitration, or alternatively was
caused by the other party.

The Appeal Court partially annulled the award.
It held that the determination in relation to compen-
sation for additional works was not covered by a valid
arbitration agreement. Additionally the Appeal Court
found that the arbitral tribunal in its award had based
its decision in relation to interest on an incorrect as-
sumption, that the parties agreed that interest calcu-
lation should be based on the invoice date. The Ap-
peal Court reasoned that a procedural error occurred
which would likely affect the outcome and this was
not caused by the challenging party.

However, the Appeal Court dismissed the final
argument that the challenging party had not been
provided a reasonable opportunity to present its case.
The Appeal Court considered that the tribunal did
not fail in its management of the proceeding by not
granting extensions of time or rejecting the challeng-
ing party’s request for the appointment of a non-par-
tisan expert.

The Appeal Court held that the award com-
pensation for additional works and other interest
amounts are clearly separable from other parts of the
award. Therefore the Appeal Court partially annulled
the award to the extent that the operative part of the
award dealt with the amount for additional works and
interest.
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THE FINLAND
ARBITRATION INSTITUTE
STATISTICS FOR 2018

nnual caseload reached a good level:
In 2018, 62 new cases were filed with the FAI, a figure close to the average level seen in the last de-
cade, with record highs in 2013 (80 cases) and 2017 (79 cases).

Number of cases by years

80

60
40
20

0

2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

Fast proceedings:

The median duration of FAI arbitrations and FAI expedited arbitrations is consistently within the time
limits set in the FAI Arbitration Rules and FAI Expedited Rules for the rendering of the final award, i.e. 9
months and 3 months, respectively, although extensions have been requested and granted in some complex
cases or pending settlement negotiations.

The, by international standards, short duration of FAI arbitrations may probably explain why FAI ar-
bitration users have not seen a need to use expedited arbitration more often. As in previous years, in 2018,
most of the cases were administered under the FAI Arbitration Rules (89%), while only 3% of the cases were
administered under the FAI Expedited Rules. Ad hoc arbitrations—where the FAI was merely called upon by
the parties to nominate the arbitral tribunal—accounted for 8% of all the cases. In 2018, no mediation cases
were filed.
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* In 2017, the median duration of arbitrations conducted
under the 2013 Arbitration Rules was § month

Provisions concerning multi-party and multi-con-
tract proceedings are used to a certain extent:

Like in previous years, an important number of
FAI arbitrations involved complex disputes, includ-
ing many multi-party and multi-contract proceed-
ings. Since the adoption of the 2013 FAI Rules, the
FAI has received 10 requests for consolidation: eight
of these were accepted and two denied. In four cas-
es, all parties to all the arbitrations specifically agreed
to and jointly requested consolidation. In 2018, two
applications for consolidation were filed and granted.
Only one request for joinder has been filed with the
FALI

16 | Arbitration.ru

Median duration of arbitrations
under the Rules for Expedited Arbitration

2014 2015 2016 2017

2018

Percentage of female arbitrators and
meditators directly appointer by the FAI

40%

32% 32%
29%
0% ——— e T e

2014 2015 2016 2017 2018

More diversification in the subject matter
of disputes:

Compared to previous years, in 2018, more
diversification was seen in the subject matter of dis-
putes filed with the FAI. The top three categories
of disputes were disputes relating to shareholders’
agreements (15%), company acquisitions/sales of
business (11%) and real estate transactions (8%),
followed by disputes relating to franchising and co-
operation agreements (6%), agency and distribution
agreements (6%), director’s agreements (6%) and
construction agreements (6%). Moreover, 55% of
the disputes related to the following sectors: man-
ufacturing (11%), finance and insurance (11%),
construction (13%), and professional, scientific and
technical (20%).



Categories of disputes

Dispute Sectors

Consistent share of international cases:
In 2018, the share of international cases (in which at least one of the parties is not Finnish) continues
to be approximately one third of the total caseload (29% in 2018).

@ Shareholders’ Agreement
@ Company Acquisition / Sale of Business
@ Real Estate Transaction
@ Franchising / Cooperation Agreement
@ Agency / Distribution
@ Director’'s Agreement
@ Construction
@ Consulting Agreement
@ Service Agreement
@ Credit Agreement
@ [PR/Licence Agreement
® Non-Disclosure Agreement
@ Guarantee
® Delivery/Supply Agreement
Lease Agreement
@ Comission Agreement
® Other

@ Professional, scientific and technical activities

@ Construction

@ Finance and insurance activities

@ Manufacturing

@ Wholesale and retail trade; repair of motorvehicles and motorcycles
@ Real estate activities

@ Information and communication

@® Accommodation and restaurants

@ Administrative and support service activities

@ Agriculture, forestry and fishing

@ Water supply, sewerage, waste management and similar activities
@® Others
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Participant As Claimant As Respondent Total Nurpber of
Parties

Finland 57 81 138
Sweeden 2 1 3
Luxemburg 0 3 3
United States of America 2 1 3
The Netherlands 2 0 2
Belgium 1 0 1
France 1 0 1
Italy 1 0 1
Latvia 1 0 1
Lithuania 1 0 1
Norway 1 0 1
United Arab Emirates 1 0 1
Estonia 0 1 1
Russia 0 1 1
Taiwan R.O.C. 0 1 1
Turkey 0 1 1

Total 70 90 160

Confirmation of Arbitrators:

In 2018, the confirmed arbitrators included
Finnish, French, German, Lithuanian, Swedish and
Swiss nationals. According to the FAI Rules, all nom-
inations of an arbitrator made by the parties or par-
ty-appointed arbitrators as well as the appointments
by the FAI Board are subject to confirmation by the
FALI. Since the adoption of the 2013 FAI Rules, the
FAI has made more than 350 decisions on confirma-
tion. In 19 cases, one of the parties objected to confir-
mation. The FAI Board was called upon to decide the
objection in 12 cases; in seven instances, the arbitra-
tor candidate voluntarily withdrew. Objections were
dismissed in 11 cases and sustained in one. After the
objection procedure was introduced in the FAI Rules,
there have only been five challenges to an arbitrator.
Two challenges were denied on the merits; one was
denied without examining the merits as it was filed
after the sole arbitrator had already rendered the final
award; one was not decided because of the termina-
tion of the proceedings; one was sustained.

18 | Arbitration.ru

FAI continued to fulfill its commitment to gen-
der diversity: During 2018, the FAI continued with
its tradition of equal appointment of male and female
arbitrators, a long-lasting commitment to gender di-
versity reaffirmed in 2016 by the signing of the Equal
Representation in Arbitration Pledge, a global initia-
tive to promote gender diversity in arbitration. The
drop in the share of women arbitrators—15% in 2018,
while 29% in 2017—can be explained by conflicts of
interest and lack of availability of several female ar-
bitrator candidates contacted for appointments. As
in previous years, more gender diversity was observed
in appointments/nominations made by the FAI Board
(15% of the appointees/nominees were female) than
in nominations made by the parties (6% of the nomi-
nees were female) or party-nominated co-arbitrators
(no female nominees).
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DISSENTING
OPINIONS AND WHY
THEY SHOULD BE
TOLERATED

Christer Séderlund
Senior Counsel, Morssing & Nycander, Stockholm

any years ago I heard a remarkable story from a seasoned ar-
bitrator; this was from a time when he acted as counsel for a
claimant party in a major arbitration at a seat which was not his
home seat. At the end of the arbitration — when sitting in his
hotel room in the evening — there was a knock at the door and it appeared
that one of the arbitrators wanted to raise an issue with him. He said: We
have progressed somewhat in our deliberations and we have come to a real-
ization which prompts the following question: You may obtain an award for
the entire claim presented with one dissenting arbitrator and you may re-
ceive a unanimous award for 50% of the amount. Which one do you want?
One may immediately be struck by the utter inappropriateness of such
an initiative from one of the arbitrators (this was long ago, arbitrators to-
day would not stray so totally off course). But still, on some level there was
some justification in the approach: This party was going to win the case —
and in such circumstances it would not seem so unfair to give it the advan-
tage of choosing between a 100% success with a dissent and a 50% success
with a unanimous tribunal. Because, what does the tribunal know, perhaps
a unanimous award for half is worth more that an award for the full amount
tainted by a dissent? A winning party is not involved in some lofty quest for
justice but will seek to enforce the award at the best possible terms. Often
the enforcement has to take place in the opposing party’s home jurisdic-
tion and a dissent from a “local” arbitrator may well impact negatively on
efforts to enforce.
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So, this demonstrates one thing — dissents are
not desirable. They detract from the authority of the
award and they may jeopardize the enforcement.
They may also give grounds for — or at least encour-
age — losing parties to seek annulment of the award.

Looking at it this way one may well ask whether
dissents should be allowed at all?

The answer is that dissents necessarily must be al-
lowed, while, at the same time, they certainly should
not be encouraged. And they should be allowed, how-
ever grudgingly, despite their generally negative influ-
ence on the authority of the award proper.

Dissenting opinions are a
relatively rare occurrence

One may note that national arbitration laws generally
do not mention dissents. Neither do the UNCITRAL
ad hoc arbitration rules, or institutional rules'. In the
investment arbitration area one may note that the IC-
SID Convention in its Article 48(4) provides that “
[a]ny member of the Tribunal may attach his individ-
ual opinion to the award, whether he dissents from
the majority or not, or a statement of his dissent”.

The general silence of arbitration laws and rules
on the topic of dissenting opinions does not operate as
a bar against such manifestations of arbitrator opin-
ion, but testifies to a general feeling of discomfiture
at the phenomenon as such. And arbitral institutions
and tribunals do deal with such occasional discord.
A dissenting arbitrator is entitled to have his or her
opinion made known, normally in the context of the
award being handed out to the parties.

Dissenting opinions are relatively rare occur-
rences. According to statistics by the ICC in the pe-
riod 2009-2011, the number of unanimous awards

| DISSENTING OPINIONS IN INTERNATIONAL ARBITRATION

represented 83% of the total number of awards, while
dissenting opinions represented a number of 16 %.
Cases where the party appointed arbitrators differed
from the presiding arbitrator where exceedingly rare,
actually less than 1%.? So, it is practically always a
party-appointed arbitrator that dissents, but occa-
sionally it happens that the party-appointed arbitra-
tors take issue with their presiding arbitrator.

A dissent is not part of the award, and, conse-
quently, will not be scrutinized by the ICC. It will
be reviewed, however, a s part of the scrutiny process
relating to the award itself.

Dissenting opinions are not awards and do not
form part of an award. This means that they will not
be the subject of scrutiny in an ICC arbitration. The
award should, in all circumstances, be signed also by
the dissenter, and a dissenting arbitrator should not
refuse to sign the award on account of the dissent.
In fact, some jurisdictions require that the reason for
an arbitrator’s refusal to sign is noted in the award.*

Different categories of
opinions

Dissenting opinions find expression in a wide-rang-
ing variety of ways, but most frequently in a separate
document which is “limited to giving a different view
on discrete issues that have caused disagreement be-
tween arbitrators”.>

Dissenting awards may express differences of
opinion not only in respect of the conclusion of the
tribunal but also as regards the reasoning where the
conclusion will be unaffected. There are also separate
opinions which differ in neither respect, but where
the arbitrator has felt a compelling need to expand on
a certain line of reasoning or with respect of a partic-

!On a topical note it may be mentioned that the 1999 SCC Arbitration Rules explicitly stated that ”[a[n arbitrator may attach
a dissenting opinion to the Award”. This provision was innocuously left out in the next revision of the Rules in 2007 with no

change in substance intended.

2J Fry, S Greenberg, F Mazza, The Secretariat’s Guide to ICC Arbitration, ICC Publication 729 (Paris,2012), Table 35 at

section 3-1131

3 This happened in the well-known Tokios Tokele-case, where the Chairman, Prof Prosper Weil, wished to assert jurisdiction
but could not bring his co-arbitrators aboard. Prof Weil, as a consequence, resigned from the Tribunal.
*This is the case, for instance, of Sweden, Article 31 of the Arbitration Act

> Ibid, at section 3-1143(b)
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ular legal issue raised by the case. These categories of
opinions are named in different ways, e g “Separate
and Dissenting Opinion” (Hochtief), “Concurring
and Dissenting Opinion” (Impregilo), “Declara-
tion” (SGS v Philippines), depending on their gener-
al thrust and direction.

Ways to express
disagreement

As is well known, dissents are usually expressed in the
form of a separate declaration. But disagreement may
not necessarily be expressed in this way. Oftentimes
a dissent (or the elaboration of a particular issue) is
included in the running text of the award proper. This
is particularly the case where the disagreement is lim-
ited to a discrete issue that may play a less dominant
role overall and where a separate declaration would
be unnecessarily cumbersome. Usually one would see
language such a as “...the arbitrator [name] disagrees
in respect of the relevance of...”. The anonymous al-
ternative of writing “...one arbitrator begs to differ as
regards the computation....”is also seen occasionally.
There is of course nothing that proscribes the practice
of such anonymous dissents, but based on the view
expressed in this paper misses the point. The rare
instance of dissent must reasonably be driven by an
arbitrator’s wish not to be associated with a particu-
lar point of view to which he or she cannot subscribe.
This sole, legitimate reason to dissent is of course not
achieved by way of anonymity. And, in any event, it
does not normally require much acumen to figure out
the identity of the anonymous dissenter.

Obviously, dissents ought not to engage in criti-
cism of the majority opinion. This will only depreciate
the award with no redeeming benefit. Fortunately, the
prevailing practice is rather the opposite: dissenters
normally show restraint, expressing reverences, even
solicitously, to the majority arbitrators in its introduc-
tory language. Usually the majority does not com-
ment on the dissent at all®. Occasionally, however, the

¢ Although it certainly happens, e.g. Iskale v Turkmenistan
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rifts between the minority and the majority are too
great to prevent a certain degree of acidity between
the dissenter and the majority. Such, to the extent it
occurs, is usually expressed in exquisite form’.

There is also a rare class of endemic dissenters, a
species which luckily seems to be on its way to extinc-
tion, if not perdition, who systematically attach their
unreasoned “Dissenting” scribbled on each award.
This is of course a singularly unhelpful act of an ar-
bitrator normally driven by a misconceived — but im-
proper — urge to show allegiance to the appointing

party.

There are fundamental
differences between
commercial arbitration and
investment arbitration

In commercial arbitration the need for precedent is
small. Commercial cases tend to be fact-driven and
distinguishable from one another by the particular
circumstances of each case. The precedential inter-
est is small or non-existent (also looking away from
the fact that there is, theoretically no such thing as
“precedent” in arbitration other than as a source of
persuasive argument).

So, the combination of non-publicity and
fact-variety makes for a very small role for dissent-
ing opinions as a source of alternative legal reason-
ing in commercial arbitration, lessening or reinforc-
ing the persuasive value of legal precedent. The need
to dissent can only be dictated by the concerns of the
individual arbitrator to announce — to the limited
audience of his or her co-arbitrators and party rep-
resentatives — a difference of opinion on a matter of
principle.

The situation in investment arbitration is radi-
cally different. Investment disputes proceed on the
strength of international treaties, which use essen-

7 A highly readably dissent thanks to its literary, scholarly and, not least, pedagogical approach (in addition to its incisive
analysis) is the dissent by Prof Georges Abi-Saab to the Abaclat investment arbitration.
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tially the same techniques in terms of dispute reso-
lution and contain very much the same substantive
standards of protection. From this follows that iden-
tical procedural and substantive issues tend to re-sur-
face from case to case. Typical examples are: Does
an “umbrella clause” make every contractual dis-
pute susceptible to investment jurisdiction? Does an
MFN-clause allow “import” of procedural features
of another investment treaty? Is there a distinction
in valuation between lawful and unlawful expropri-
ations? This puts the need to dissent into a very dif-
ferent light. The much greater publicity of investment
awards also makes dissents take on another degree of
importance?.

Although there is a movement- supported by ar-
bitral institutions, practitioners and scholars — to in-
crease transparency and openness also in the area of
commercial arbitration, the fact remains that the very
great majority of awards, not to mention the arbitral
proceedings themselves, are private and confidential.
Generally speaking, the pull toward increased trans-
parency in commercial arbitration is weak. This is
easily explainable by such awards having scant per-
suasive value and offer dull reading.

In investment arbitration the situation is differ-
ent. It is a fact that the majority of ICSID awards are
made public (by agreement of the parties) and this
also applies, albeit to a lesser extent, to investment
awards emanating from the second most relied-on
forum — the SCC of Stockholm — in the investment
dispute area.

This generates a quandary in its own right, and
of an intractable nature. A few fundamental concepts
and their application (the effect of waiting periods,
the reach of MFN clauses) are of a binary nature.
They will open access to international arbitration or
they will not, depending on the professed affinity of
the particular arbitrator. By reviewing prior awards
and also dissenting opinions a putative litigant may
select an arbitrator who, in prior practice, has adopt-
ed a particular application of a concept which will

| DISSENTING OPINIONS IN INTERNATIONAL ARBITRATION

be favourable to the desired outcome on the threshold
question of jurisdiction.

What is the use of
dissenting opinions?

One may well ask what use dissenting opinions serve
in arbitration. In the adjudication taking place in na-
tional judiciaries it is sometimes pointed to the fact
that dissents may be helpful in the appeals process
in that they contribute to give an additional dimen-
sion to the legal issues involved. By so doing, the ar-
gument goes, they give a more all-sided and thorough
assessment of the case. However, in arbitration there
is no appeals procedure and, moreover, there is gener-
ally no publicity with brings dissents to the knowledge
of the wider public. There is no rule of precedent, so
each case is dealt with on a strictly-stand-alone basis.
Or so at least it is postulated as a principle.

In investment arbitration it has occasionally
been said that arbitrators should at all cost refrain
from dissenting. This may be so but the fact remains
that dissents are much more frequent in the realm of
investment arbitration than in commercial arbitra-
tion.

There are certainly arguments canvassed that
underscore benign effects of dissenting opinions.
They will usually posit that dissents may incentivise
the majority of the tribunal to a more careful analysis
in its reasoning, or that it will promote party confi-
dence in the arbitral process in that it will “enhance
the legitimacy of the process by showing losing party
that alternative arguments were considered, even if
ultimately rejected”.’

However, on a balance, it is fair to say that nei-
ther of these considerations carry any persuasive
weight. The aspiration of arbitrators to produce care-
fully reasoned awards should certainly not (and does
not normally) require the confrontation of a dissent-

8 The recurrent feature of certain issues in investment arbitration have given rise to the concept of "issue conflict” — should an
arbitrator excuse him- or herself for having taken a certain position on such a recurrent feature because it will re-emerge in the
present arbitration? (The answer is no, but the subject is outside the scope of this paper.)

? Mosk & Ginsberg, Dissenting Opinions in International Arbitration, 15, Mealy’s Int’l Arb. Rep 6 (2000)]
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ing opinion against a majority view to ensure the re-
quired quality of the ensuing award.

Neither does the argument, sometimes touted,
that dissents may contribute to the development of
law deserve much traction. It is certainly not the busi-
ness of arbitrators to dedicate their intellectual efforts
to the development of law (but to solve the particular
dispute at hand).

A particular feature of dissents that may cast
their even-handedness into doubt is the fact they
hardly ever disfavour the party that appointed the
dissenting arbitrator. This raises the important con-
cern that arbitrators may not always, after all, adopt
an entirely independent position in the arbitration.
This is absolutely a valid concern, even if it is easy
to understand the issue. An arbitrator which is not
prepared to agree with the co-arbitrators’ positive ap-
proach to the appointing party finds herself between
a rock and a hard place. The arbitrator will certainly
experience discomfort at being associated with a par-
ticular legal proposition on which the case turns but
will likewise be uncomfortable with taking an express
stand in opposition to the party that showed the con-
fidence of making the appointment.

So, why should dissenting
opinions be allowed?

One may well ask why dissenting opinions are al-
lowed at all, considering that they do not enhance the
authority of the arbitral award and have no business
to promote then administration of justice on a gen-
eral plane.

The reason why dissenting opinions must be al-
lowed is to ensure arbitrators of the fundamental right
to freely express their opinion untrammelled by any
dictate from the co-arbitrators where there is no
unanimous view. In a wider sense it engages the prin-
ciple of freedom of expression. One may expect that
arbitrators may even feel unease at being bandied to-
gether with other arbitrators — whom they may well
not have met before the particular appointment —
whose ways of approaching legal issues they may have
no possibility to foresee.

ANALYTICS

The freedom of announcing dissent stems from
the fundamental — and inalienable — right of an arbi-
trator to freely vent his or her opinion and not to risk
being forcibly shoehorned into any particular view
of which he or she does not partake. This, indeed,
compels allowing dissent to be articulated also in ap-
preciation of the negative effects such expression of
discord has for the integrity of the arbitral award.

This having been said, it does not mean that ef-
forts should not be made by a tribunal to seek com-
mon ground in the course of deliberations. With
sufficient portions of patience, perseverance and
resilience dedicated to good faith efforts serious at-
tempts should be made to consensus. A draft of the
dissenting opinion should be provided to the majority
so that conflicting views can be examined and possi-
bly reconciled. This may even operate as an invitation
for the arbitrators to resume deliberations. No efforts
should be spared to explore all avenues to seek com-
mon ground between the arbitrators and to render the
dissent superfluous.
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A NEW AGE FOR THE
INTERNATIONAL
COMMERCIAL ARBITRATION
LAW (ICAL) LL.M.
PROGRAMME AT THE
STOCKHOLM UNIVERSITY

Daria Kozlowska-Rautiainen

Doctor of Laws, Senior Lecturer in International Procedural Law with
specialization in International Commercial Arbitration Law, Stockholm
University

ear 2018 has been remarkable for the International Commercial Arbitra-

tion Law LL.M. Programme offered at the Stockholm University. Not

only did it celebrate its 15th anniversary, but it has also undergone some

important changes. The long-term Director of the Programme — the re-
markable Patricia Shaughnessy has stepped down and new teaching staff has been
hired. The curriculum has been restructured, the number of seminars intensified
and a few new themes added. What remained unchanged, however, is the focus on
the students, care to foster their progress and to develop the programme according
to their needs.

The learning experience at the ICAL Programme is strongly based on active
participation and group work. Through engaged interaction in a diverse environ-
ment the students gain not only knowledge, but also skills valuable in both acade-
my and practice. When we say “diverse”, we really mean it. For instance, this year
ICAL students come from 17 different countries from all over the world and have
various background and level of experience. What brings everybody together is the
genuine interest in arbitration.
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ICAL students engaged in discussion over
confidentiality v. transparency of arbitration

The ICAL Programme lasts for two semesters.
The autumn semester consists of an intensive course
in international commercial arbitration, which com-
prises seminars, case analysis, academic writing,
group work and oral presentations. Apart from ar-
bitration, the students also learn about the basics of
international sales and contract law.

The students put theory into practice through
different tasks during the course, but it is the exten-
sive mock arbitration organized at the end of the au-
tumn semester, which provides a unique opportunity
to get a firsthand insight into the whole of the arbitra-
tion process. During the mock, students write briefs,
cross-examine witnesses and render an arbitral award
under the supervision of arbitration experts from
Stockholm law firms.

ICAL students during a mock hearing
at Roschier law firm

ICAL LL.M. PROGRAMME, STOCKHOLM UNIVERSITY | REVIEW

The spring semester consists of a course in ad-
vanced international commercial arbitration and a
Master’s thesis project. The ICAL LL.M. provides
rigorous academic training, encourages students
to think critically and independently.

Moreover, seminars with distinguished guest
speakers, visits to law firms, the SCC and a number
of high profile arbitration conferences are all integral
part of the ICAL experience.

This year's Willem C. Vis International Commercial
Arbitration Moot Team is comprised solely of ICAL
students

The program is highly competitive and receives
hundreds of applicants each year for the approxi-
mately twenty-five places. The application period for
the 2019/2020 has already ended.

For more on the ICAL Programme see
https://www.jurinst.su.se/english/education/cours-
es-and-programmes/master-s-programmes/interna-
tional-commercial-arbitration-law-11-m-ical.
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RUSSIA IS NOW

| AMENDMENTS TO RUSSIAN ARBITRATION LAW

FINALLY

CLOSED FOR ARBITRATION

ADMINISTERED

BY FOREIGN

INSTITUTIONS

he New Year 2019 came to Russian arbitra-
tion community with a new set of amend-
ments to Russian arbitration law.! The
changes concerned corporate disputes, ad
hoc arbitration, and procedure for obtaining licenses
by institutions.
However, one point deserves specific attention,
i.e., the amendment introduced to Point 20 of Article
44 of the Law on Arbitration in Russia (the “Law on
Domestic Arbitration”) and its implications for ar-
bitration with a seat in Russia and administered by
foreign arbitration institutions.
This provision was not clear before the changes.
It provided that if an arbitration institution has not

oA

Taisiya Vorotilova Vladimir Khvalei
Baker McKenzie, Moscow, Baker McKenzie, Moscow,
Associate Partner

obtained the rights of a “permanent arbitration in-
stitution” in Russia, it cannot perform any functions
aimed at administering ad hoc arbitration, such as ap-
pointment of arbitrators and deciding on challenges.

At the same time, Point 3 of the same Article
provides that if a foreign arbitration institution had
not obtained the permission from the Russian Gov-
ernment to act as a “permanent arbitration institu-
tion”, the awards rendered in arbitration adminis-
tered by it be considered (for the purpose of the law)
as ad hoc arbitration awards. In practice, it meant
that foreign arbitral institutions not “blessed” by the
Russian Government could still administer arbitra-
tions with a seat in Russia, but not the arbitrations

!'With Federal Law On Amendments to Federal Law “On arbitration (Arbitration Proceedings) in the Russian Federation”
and Federal Law “On advertising” No. 531-FZ, dated 27 December 2018.
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that, under Russian law, can be administered only by
“licensed” institutions, such as corporate disputes.

This provision provided an opportunity not only
for foreign institutions, but also for those Russian in-
stitutions that were involved in questionable activity
and did not receive a license from the Government.
Such institutions transformed themselves in various
associations of “ad hoc arbitrators” providing ser-
vices to support ad hoc arbitration by appointing ar-
bitrators, administering financial matters, providing
hearing facilities, etc.

Apparently being driven by the goal not to leave
any room for such abusive arbitration, the new
amendments extended the list of the functions that
could not be performed by “non-licensed” institu-
tions. This list includes:

- Taking decisions on appointment, challenges
or termination of mandate of arbitrators;

- In case of ad hoc arbitration:

Managing arbitration fees and expenses; and

Regularly providing hearing facilities; and

Other functions connected with ad hoc arbitra-
tion

Literal reading of this article means that foreign
arbitration institutions that did not receive licenses
from the Russian government could not perform any
function related to administration of disputes in Rus-
sia.

Most importantly, this provision was supplement
by the following wording:

“In case of violation of the above bans, an arbi-
tral award, including the award of ad hoc arbitration
tribunal, is considered to be rendered in violation of
arbitral procedure provided by this Federal law.”

The language is noteworthy. It states that it ap-
plies to “an arbitral award, including the award of ad
hoc arbitration tribunal”. This language is broader
than the previous version that only prohibited admin-
istration of ad hoc arbitration. The new rule means
that it applies to both ad hoc and institutional arbitra-
tion if the unlicensed institution administers it.

This means that from 29 March 2019,? if any
foreign arbitration institution administers an arbitra-

2 When the changes will come into force.

NEWS

tion seated in Russia, the resulting award is subject
to the risk of setting aside in Russia on the ground
that the arbitral procedure was not in accordance
with the law.?

So far, none of the foreign institutions received
permission from the Russian Government. HKIAC
applied last year, but a decision has not been issued
yet. Thus, Russia is formally closed as a place for ar-
bitration administered by foreign institutions.

What would be the impact of this provision
to the current practice? Frankly, LCIA and SCC, the
most popular arbitration institutions in Russia, have
not reported any cases when the place of arbitration
was in Russia during the last 10 years. ICC had some
cases in the past, but only few, and not in every year.

However, this change would have a serious im-
pact on continuous efforts of the Russian arbitration
community to bring Russian disputes back to “Moth-
er Russia”. Now, even formally, it is not possible
to have Russia as a place for arbitration in proceed-
ings administered by foreign arbitration institutions,
and it would take years before the Russian “licensed”
institutions would gain the same authority as their
foreign colleagues.

3 Point 3.4 of Article 233 of the Arbitrazh Procedure Code. Point 1.1 of Article 36 of the RF Law “On International Commercial
Arbitration” (analogous to Article V(1)(d) of the UN Convention on Recognition and Enforcement of Foreign Arbitral Awards).
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UNEXPLAINED WEALTH
ORDERS: RUSSIAN-SPEAKING
LITIGANTS IN THE UK CAN
FIND THEIR ASSETS FROZEN
WITHOUT NOTICE

ngland ranked third in the prevailing number of arbitral awards brought

for R&E in Russia in the period 2008 to 2017, shows the RAA Study

on the application of the New York Convention. With large amounts of

wealth from CIS countries accumulated in the UK, potential litigants

can face a situation when they will be deprived of their funds on demand of
national authorities.

Further unexplained wealth orders (“UWO”) have been successfully

obtained by the National Crime Agency following on from the order against

Ben Wells Zamira Hajiyeva the wife of a jailed Azeri banker who spent £16m at Harrods
Associate, over a decade.
Pinsent Masons LLP The latest person to attract the attention of law enforcement agencies

in England, Vlad Luca Filat, is a millionaire student from Moldova and the son
of the convicted ex-premier Vladimir Filat. The son is said to have paid almost
£400,000 in rent upfront for a penthouse in Knightsbridge and spent £200,000
on a luxury Bentley Bentayga purchased from a dealership in Mayfair. This
week, £466,322 was confiscated from him when the English court made orders
for the money which had been in his British bank accounts to be seized as he
was unable to demonstrate a legitimate source for the money.

His father is currently serving a nine-year prison sentence for his role
in the theft of $1bn from three Moldovan banks. The judge was satisfied on
the balance of probabilities that the son’s money was derived from his father’s
criminal conduct in Moldova.

UWOs came into force two years ago. Both cases to date have been against
members of family of high profile individuals convicted for embezzlement.
UWOs have provided the right to seek in court the confiscation of wealth of
dubious origin, unless the owners are able to prove that it was acquired legally.
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Background

The United Kingdom recently gave its enforcement
agencies new powers to apply for UWOs, a type of
court order which was introduced in the 2017 Crim-
inal Finances Act. UWOs are usually supported by
interim freezing orders, which prevent the dissipation
of assets and require information on assets to be pro-
vided to the relevant authorities.

What is the process?

In order to obtain UWOs the relevant authority must
make an application to the High Court. In England
and Wales the authorities able to do so are:

* the National Crime Agency;

* Her Majesty’s Revenue and Customs;

* the Financial Conduct Authority;

* the Serious Fraud Office; and

* the Crown Prosecution Service.

UWOs will usually be applied for without no-
tice being given to the respondent. This means the
responsibility is on the authorities to make full and
frank disclosure to the Court - not doing so will create
grounds for a challenge to the UWO.

Who can UWOs be served

UWO’S AGAINST RUSSIAN-SPEAKING PARTIES |
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by the individual in question. This means that joint
interests in property, such as those of married cou-
ples, where the asset may have been placed in a wife’s
or husband’s name, will be caught by the provisions
of UWOs.

Requirements of UWOs

UWOs require the owner of an asset to explain how
they were able to afford it. UWOs have been described
by Sir Vince Cable, leader of the Liberal Democrat
Party, as requiring “oligarchs [to] explain in writing,
with detailed documentation, just how they obtained
their fortunes”.
An individual served with a UWO will be re-
quired to provide such explanations, including:
* the type and extent of their interest in par-
ticular property; and
*  how the property was purchased - where
their known, lawfully-obtained income
would be insufficient to allow such a pur-
chase.

There is no fixed time limit for the explanation

to be provided but the High Court has power to im-
pose the time limits it considers necessary.

Current developments

against?

People who own property which is valued above
£50,000 where there is an obvious gap between the
value of the asset and the known income of the person
who owns it.

UWGOs are aimed at: (i) politically exposed per-
sons (“PEPs”), such as politicians and those con-
nected closely to them (who are deemed to be at
higher risk of corruption due to their position and
influence); or (ii) suspects of crime, whether in the
UK or abroad.

UWOs extend to connected persons. This is
broadly defined by the Corporation Tax Act 2010 and
includes relatives, spouses, or companies controlled

The list of nationalities suspected of money launder-
ing in the UK is long, but since the deterioration of
relations between Russia and the United Kingdom
the focus of these provisions has turned towards Rus-
sian-speaking individuals. Several examples of po-
tential targets for UWOs have been given, including
officials high up in the Russian government.

Coupled with an aggressive mood in Parliament
and among enforcement agencies toward money
laundering, there is a clear shift away from the rel-
atively low-regulation financial culture that until re-
cently meant London has been considered an attrac-
tive place to conduct business, particularly by wealthy
individuals from the Former Soviet Union.

Transparency International (a group which

February 2019, N%6 | 29



NEWS

combats corruption in the UK) has recently published
a report which identifies more than 140 properties
in London worth a total of £4.2 billion that they say
“were bought by individuals with suspicious wealth”.

Aside from the new powers, the UK recently es-
tablished an economic crimes tsar and a new depart-
ment inside its National Crime Agency to focus on
money laundering.

The new powers follow a landmark law passed
in 2016 that requires all companies to register “per-
sons with significant control” (meaning the ultimate
owners, not the nominees) of all companies regis-
tered with the UK’s Companies House.

The National Crime Agency is working on se-
curing more UWOs in line with its ambitions to seize
criminal assets and crack down on money laundering.
The NCA Director of Economic Crime Donald Toon
said there are about 100 cases his agency is working
on. Specifically he has said: “We have significantly
increased amount of work ongoing, some of which is
against people who are Russian nationals, but there is
a wide spread of activity if you look at the nationality
of those involved”.

How could this impact on
Russian individuals?

UWQOs shift the burden of proof to the asset’s owner
to explain its lawful source. The British government
has claimed it will pursue even the most high-profile
individuals. The tone of this initiative can be seen
from the withdrawal of Roman Abramovich’s visa ap-
plication and his subsequent dropping of plans to de-
velop Chelsea’s Stamford Bridge football stadium.
Although a civil measure, failure to adequately
respond to UWOs will result in the property in ques-
tion being presumed to be recoverable property under
Proceeds of Crime Act 2002 (“POCA”). This means
that the asset can be recovered through the civil re-
gime under POCA which does not require a convic-
tion and carries a lower standard of proof than a crim-
inal prosecution. If an individual makes a statement
that is known to be false or misleading in a material
way, they commit an offence, and an individual guilty
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of this offence could be imprisoned for up to two
years and/or fined.

This type of legislation could also be open
to abuse where third parties instruct private investi-
gators to prepare a dossier on their competitors with
a view to handing over materials to the authorities
in the hope of encouraging those authorities to use
their UWO powers.

Potential defences - what to
think about

Legitimate businesspeople are likely to complain that
they are being unfairly targeted. Many wealthy busi-
nesspeople lead lavish lifestyles and have proven po-
litical connections, but the sources of their income
are not unexplained, or even unlawful.

It is important for those in that position to re-
member that if, in response to a UWO, they provide
an adequate, not false or misleading, statement on
the source of their wealth relevant to a property, the
burden of proving any offence remains with the au-
thority which sought the UWO. For example, a busi-
nessperson may be able to point to public business in-
terests, such as interests in a manufacturing business
or a stake in a public company. Careful compliance
with UWOs is therefore key.

It will also be important, if served with a UWO,
to review whether full and frank disclosure was pro-
vided to the Court when the application for a UWO
was made. If not, this may have had an impact on
the success of the application and it may be possible
to make submissions to the Court to contest the order.

In addition, property may be shielded if it is
owned by legally secure holding structures run and
directed by a remunerated professional services firm.

Recompense for unwarranted UWOs: where an
individual has been incorrectly served with a UWO,
they have a statutory right of compensation if they
can show loss, and that there was a “serious default”
on the part of the authority that applied for the or-
der.
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WOMEN IN ARBITRATION

CONGRESS, PERU

Olena Perepelinskaya
Integrites, Partner,
Ukraine

Elina Mereminskaya
Wagemann Abogados & Ingenieros,
Partner, Chile

Sight of Lima, Peru

ithin Latin America, Peru is one of the most active jurisdictions both
in the number of arbitrations and the number of arbitration-related
events. This time, the Peruvian Institute of Arbitration (Instituto Pe-
ruano Arbitraje (IPA)), an academic organization dedicated to the dis-

semination of arbitration in Peru and abroad, organized what seems to be a unique
international event.

The congress called Women in Arbitration took place on January 31, 2019 in

Lima and featured female panelists only. More than 40 arbitration practitioners from
Latin America, Europe and USA took the floor. Women in Arbitration was aimed at
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giving female practitioners the well-deserved broader
visibility, to address the gender-related issues and to
discuss such relevant topics as double-hatting, rela-
tionships within the arbitral tribunal, ethics and cor-
ruption.

Professionals of outstanding quality made their
vivid presentations, and discussions took place. The
event was attended by more than 250 people. Many
female attendees were there to seek for motivation
and guidance. Both authors of this brief were fortu-
nate enough to be among the speakers as well.

As is well known, the statistics on female par-
ticipation in arbitration are low and the field is dom-
inated by male practitioners. In the words of Sarah
Frangois-Poncet of Salans, the usual suspects are
“pale, male, and stale”. The situation is the same
regarding the number of female partners as fewer fe-
male candidates progress to the senior ranks in legal
professions. This phenomenon is known as “pipeline
leak”. The general expectation usually establishes a
correlation between partnership and a suitability as
arbitrator. While fewer women achieve partnership,
fewer are appointed as arbitrators.

This specifically affects Latin America, where
women are being less integrated into the labor market
than, for example, in Eastern or Western Europe. Just
by way of example, in Chile, once one of the most
advanced Latin American economies, the main ar-
bitral institution is Arbitration and Mediation Center
of the Santiago Chamber of Commerce (CAM San-
tiago). Only 7% of CAM Santiago’s arbitral roster are
women. In addition, the list kept by ordinary courts
for ad hoc appointments includes only 14% of wom-
en. At the same time, 60% of first-instance judges are
female, which confirms that the amount of qualified
female lawyers is noticeable. However, the female
participation at the second-instance courts decreases
to 40% and reaches 30% at the Supreme Court level.
Even though the trend in the ordinary courts is clearly
unsatisfying, the low participation of female arbitra-
tors is even more striking.

Another pool of problems, even for highly
ranked and qualified female arbitration practitioners,
is known as “pipeline plug” and is caused by opera-
tion of numerous conscious and subconscious biases
which allow for the substitution of proxies like repeat
appointments in lieu of observed quality. The attend-
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ees of the congress took part in the real-time survey
during one of the panels, which confirmed an incred-
ibly high level of bias in gender issues with regard to
different actors of the arbitral proceedings, including
presiding and wing-arbitrators, experts and secretar-
ies of the tribunal. Notably, the survey showed that
the bias affects male as well as female respondents.

While different opinions were exchanged with
regard to measures that can be taken in order to en-
hance diversity in international arbitration, a gener-
al trend among the speakers was against the usage of
quotas, but in favor of increasing the chances of fe-
male candidates being appointed as arbitrators. For
that purpose, visibility was considered one of the key
factors. In addition, increased transparency in ap-
pointments statistics is generally expected nowadays
from arbitral institutions. This measure would allow
the veil to be lifted from repeated appointments as
well as help the progress in the diversity challenge to
be seen.

The speakers also made a call for more active net-
working among female practitioners and for women
to strengthen their networking within the arbitration
community. Some additional tips from the psycho-
logical realm were made, such are to be more con-
fident, seek for challenges, ask for help and support
from senior practitioners, and take care of yourself.
At the end of the day, we live in the age of multi-task-
ing and women seem to be particularly well-equipped
for that lifestyle.

Also, the wish for this type of valuable initiative
to be short-lived was met with the strongest applause,
as the current challenges will hopefully soon be over-
come. In the meanwhile, we invite the readers to
review information about the Women in Arbitration
event (http://www.ipa.pe/pdf/conferencia-interna-
cional-women-in-arbitration-ipa-2019.pdf).
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«HE CNELUMNAJTIU3NPYUNTEChH

HA APBUTPAXXE

CJINLUKOM PAHQO!»

Humepewto u nepesod
C AHeAULICK02O0:

JImumpuit Apmroxoe
21a8HbLI pedaKkmop
Arbitration.ru

®pedpuk PuHzkeucm - napmHep U pykosoOumesib MOCKOBCKO20
ocuca kpynHetiwel e CkaHOUHasuu ropuouyeckoli ¢pupmbl Mann-
heimer Swartling. OH yuce 15 nem 3aHUMaemcsi MewcOyHapoOHbIMU
cnopamu u ¢ 2012 200a hocmosiHHO wcusem 8 Poccuul.

®peopuk peoko obwaemcss co CMU, Ho 015 Hawezo xcypHana
c0enan ucksauyeHue. YcnewHslli weedcKul ropucm pacckasan Arbi-
tration.ru o mom, nouemy @ Lllseyuu eaxucHo yuyums pycckuli s3bIK,
Kak hpedcmaesisimb 0es0 WeedCKUM apbumpam u Ha Ymo csiedyem
06pamume 8HUMAHUe Mo/100bIM FOPUCMAM HA cmapme Kapbepbl.

peapvK, TPaAULIMOHHbIM BOMPOC: KaK Bbl MoMnain B apbu-
Tpaxk?

Tema cyneOHOIT MpaKTUKK, pa3pelieHus CIIOPOB MHTepecoBasa

MEHS ellle C YHUBEPCUTETCKUX BpeMeH. Most TuIIoMHasi paboTa
OblTa BO MHOTOM TIOCBSIIIEHA TpPOILECCYyalbHbBIM BompocaMm. Ecin
MOXHO TaK CKa3aTb, MEHSI BOOOIIIE TTpUBIIeKata aTMocdepa Cya0B.
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3ateM S TPONOKUI padoTy B Ipak-
TUKE MO pa3pelreHuio cropoB Mannheimer
Swartling — kpyrnHeriiei ropuaudeckoit hpup-
me CKaHIWHABUU, B KOTOPOU TPYyIsTCs Oosiee
500 yenomek. K HacTosimieMy MOMEHTY MO
cTax B hupmMme yxe 15 et

Panbliie, 4TOOBI MOJYUYUTDH CTAaTYC aABOKa-
Ta, B [lIBeLinn HY>KHO OBLIO ABa roaa Mpopado-
TaTh B KauyeCTBE MJAAIIETO CYIbM, U S CAeaall
STOT TEPBBIM KapbhepHBI IIAar B OKPYXXHOM
cyne CTokrojibMa. OTOT OMBIT MPUTOIUIICS MHE
B JaJbHEMIIIEM, TaK KaK apOUTpakHOe pa30u-
paTeabCTBO MOPON MPUXOAUT B TOCYAAPCTBEH-
HBII Cyn — HampuMep, Ha CTaAuM MPU3HAHMS
W UCTIOJTHEHUST PEIIEHUA.

Kpome Toro, B IlIBeLiuu B 1IeJJOM OYEHbB
pa3BUT apOUTpaxX, HE TOJBKO MEXIYHapOI-
HBII, HO B TOM YHWCJIE U MEXIY IIBEICKUMU
CTOPOHAMU, U 3TO TOXE MOBJIMUSIIO HA MO BbI-
0Op Kapbephl.

Yem 60sibLLE BCErO NpUBJIEKAET apbUTparkHas
npakTuka?

34

S 3aHMMaloCch apouTpaxkem yxe 15 1eT, u Kax-
JIBII MPOIIECC MO-CBOEMY YHUKaJICH. YHUKAJb-
HO cOYeTaHWe CTOPOH, apOMTPOB, IKCIIEPTOB
U, KOHEYHO, (hakToB. [ToaToMy apOUTpaKHbIN
IOPUCT JOJDKEH, HAa MO B3IJIsa, obOjagaTh Ta-
JJAHTOM MCTOpPUKA: eMy HYXHO W3JIOXUTh I10-
CJIEIOBATEIbHOCTh COOBITUIM Ha MPOTSKEHUU
JIOBOJIBHO JUTUTEIBLHOTO Mepruofa — OT OJHOTO
rofia 10 AECSTH JIET — U MOJKPEINUTh €€ JOoKa-
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3aTeqbcTBaMu. Pazymeercs, y CTOPOHBI-OITIO-
HEHTa OyIIeT CBOE BUICHME Pa3BUTHSI COOBITHIA,
MIPUYEM 3TO HE 3HAUUT, YTO Ipyrasi CTOPOHA UC-
KaxkaeT (paKkThl, — 3TO APYroii B3IJISIA Ha BEIIN.
Takoe ciaydaeTcs CIUIONIb U PSIIOM, HE TOJIBKO
B CYyIeOHBIX IIpOLieccax, HO U B MEXJIMYHOCT-
HBIX OTHOIICHUSIX, MOJUTHUKE, KYPHAINCTUKE
U T.40. BoobOue apoutpax — 3TO MaaBUIbHBIN
KOTEJI, TJIe CTAIKMBAIOTCSI ITPABOBBIE CUCTEMEI,
KYJBTYPBI, IECHHOCTH, TTIOAXOIHI.

Mouemy Poccusa?

B Havasie kapbephl s He ayMas, 4To Oyay CBSI-
3aH ¢ Poccueit u crany 3aHMMAaThCcsl UMEHHO
KOMMEPYECKUMHU CTIOpaMH, — S MedTal O Ka-
pbepe aaBoKaTa uiu cyapu. Tem He MeHee, KOT-
na s momaid B Mannheimer Swartling, Ko MHe
Hauyajau MPUXOAUTH Jiea, CBI3aHHbIE C pa3pe-
meHveM crnopoB ctopoH u3 CHIL 4 HemHoro
3HaJ PycCKMi sI3bIK: B TO Bpemsi B LlIBeruu
ObL1a 00s13aTeIbHAsI BOGHHAasI CyxK0a, 1, XOTs
PYCCKUII YYMJIM OYEHb HEMHOTHE, U3Y4YeHUe
S3bIKOB TIO3BOJISLIO  M30eXkaTh pa3MelleHUs
Ha oYeHb XxosogHoMm ceBepe IlIBenmu. Moii
oTell ObLT AUTITIOMATOM U paboTtani B Poccun Ka-
KOE-TO BpeMsl, 0TUYACTH TTOITOMY B ADMUM ST BbI-
Opan umeHHo pycckuii. B koHue 1990-x g Tak-
ke rposen noiaroga B MI'Y. Kpome Toro, moum
HacTaBHUKOM OblT mpodeccop Kait Xobép,
00J1agaBIINii OONBITUM OIBITOM pPa3pelIeHUS
CMOPOB ¢ yyacTueM ctopoH u3z Coserckoro Co-
103a.
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Kak Bbl cumTaeTe, nodemy Cosetckuii Coto3 Yero o)kmaaroT OT BaC POCCUIMCKUE CTOPOHBI KaK
OCTaHOBWJ1 CBOM BbIGOP MMEHHO Ha apbuTpake B OT LLUBEACKOro topucta?
Crokrosibme?

Koneuno, IBenus moayyuaa LIUMPOKYIO W3-
BECTHOCTb KaK IIEHTp T10 pa3pelieHnIo CIIOpOB
BO BpeMeHa COBETCKO-aMepUKaHCKOU TOPToB-
JIU, HO 3TO MPOM3O0LLI0 HEeCIyyallHO — oIlpe-
JleJIEHHbIE MPEINOChUIKM YK€ CYIIIECTBOBAIU.
3akoH 00 apouTtpaxe Obu1 mpuHAT B IIBeunu
B 1929 rony. IIpu stoM HeltTpanmuteT LBeruu
ObLT He Tak ogHOo3HauyeH. CoBeTckuit Coro3 Ha-
BepHsKa Ipearnoyesa Obl 0ojiee KOMMYHUCTH -
YeCKM HACTPOECHHYIO CTpaHy. A aMepUKAaHIIbI
oTHocwiuch K IlIBenuu ¢ GombIIoi HACTOPO-
>KEHHOCTBIO U3-3a TOr0, YTO OHA 0J00psiiaa oc-
BOOOJMTEbHOE NBVKEHUE B MOCTKOJOHUAb-
HBIX rocynapcTBax AQpPUKH, B TOM YUCTIE U TEX,
kotopeie momnepxkuBan Copetckuit Coros.
C apyroit CTOPOHBI, C T€X BpeMEH U T10 celi IeHb
LlIBeunst ctpeMUTCST OBITh «MOPAIBHOM CBEPX-
JIEp>KaBOW», MOIICPKUBAIOIIECH MUP HAa BCEM
3¢MHOM IIIape, ¥ apOUTpaxK BITMCHIBACTCS B 3Ty
KOHIIEMIINIO KaK LIMBUIM30BaHHBIN METOJ, pa3-
pelLIeHUsT MEKIYHAPOIHBIX CIIOPOB.

Paszymeercs, HampsiMylo KOMMepUYeCKUIA
apOouTpaxk He paspellaeT IMOJUTUYECKUE BO-
Mpochkl. XOTSI HaBEpHsSIKA IPaBHUTENIbLCTBA CO-
OTBETCTBYIOIIMX CTPaH OTHOCSTCS K KPYITHBIM
CIIOpaM He TOJIBKO C X035 CTBEHHOM, HO U C IO~
JINTUYECKOM TOYKM 3pEHMS, KakK, HarpuMep,
B ciope «Hadrtoraza» u «Iaznpomar.

Bkl yyacTBOBasIM B 3TOM criope?

Her, u 510 K Ty4iemy.

Kakue npoekTbl Bbl BeAeTe A1 POCCUNCKUX
KJ/IeHTOoB?

OOBIYHO S TPEACTABIISIO POCCUCKIE CTOPOHBI
B CTOKTOJIbBMCKOM apOUTpaxe, a TakXKe WHO-
raa B [Tapuxe, B ICC. Yalie Bcero aTo ciopsbl
W3 MEXIYHAPOIHON KYTUTA-TPOIAXUA TOBAPOB.
OnHako s TPEeACTaBISI0 CTOPOHBI U B IPYIUX
pa3doupaTeabCTBaX, CBSI3aHHBIX CO CTPOUTEb-
CTBOM, UH(MPACTPYKTYpOU U T.1.

MBI oKa3bIBaeM TMOAAEPKKY, €CJIM POCCUIICKIE
CTOPOHBI XOTAT MPOBECTU TpeTeiickoe pa3ou-
patenbcTBO B IlIBeninu, u 'y Hac 17151 3TOTO Bee
€CThb — KaK 3HaHMeE IIBEICKOTO S13bIKa U MpaBa,
TaK ¥ TOHUMaHKUE PYCCKOTO sI3bIKa U MEHTaIM -
TeTa.

Ha KakoM si3biKe Bbl Yallle BCEro npeacTaBaseTe

KJIMEHTOB — Ha aHI/IMACKOM, Ha PYCCKOM?
Kak mpaBuiio, Mbl paboTaeM ¢ aHTJIMNCKUM
SI36IKOM, HO B ITOCJIeIHEE BPEMST B CTOKTOJIbM-
CKOM apOuTpaxe IIPOBOAMTCS BCe OOJIbIIE pa3-
OMpPaTeIbCTB Ha PYCCKOM M IO POCCUIMCKOMY
MaTepraJbHOMY TpaBy. M 3mech s BUKY Tiep-
CIIEKTUBBI POCTa JJII CTOKTOJIBMCKOTO apOu-
Tpaxa.

B 2014 rony Bbiwna ctatbs «In Moscow's
Shadow», B KOTOpOW Bbl MpeacKasbiBan, YTO
POCCUINCKME CTOPOHBbI YUAYT U3 JIOHOOHCKMX
apbuTpaxkel B Apyrue LeHTpbl, CBOG0AHbIE OT
caHKuuM, HanpuMep ToHKoHT 1 CuHranyp. Kak Bbl
BUOMTE 3Ty CUTyaumto Tenepb?
KoHeuHo, Henb3sl cka3aTh, YTO BCE CIOPBI
C y4acTMEeM POCCHUMCKUX CTOPOH TEepeTeKIn
B Azuto. Ho B 11e710M BBIOOp MecTa apouTpaxka
cTaj ropasfao OoJjiee ropsiueid TeMOM A TUC-
Kyccun. MHOrue KOMITaHUM, KOTOpbIE paHee
cynunuchk B EBporie, mpocTo cienys mpumepy
OCTaJIbHBIX, TEMEPb CTaI OTHOCUTHCS K CBOEC-
My BbIOOpY ropasio 0ojiee BHUMATEIbHO.

Ecnu roBoputs o JIongoHe, To eltie a0 2014
rojia 1M Pa3roBOPhl O TOM, YTO JJISI POCCHUIA-
CKHUX CTOPOH CYIUTbCS TaM OYEHb JIOPOTO,
Jla U B 1IEJIOM 00111ee TPaBO aHTJIOCAKCOHCKMX
CTpaH U TIPUBBIYHOE POCCHICKUM CTOpPOHaM
KOHTUHEHTAJbHOE TIPaBO CJIMIIKOM JaJeKu

JIPYT OT JAPYTA.

Bospocna aum ponb LLBeuun kak mecta apbutpa-
»Ka 3a 3TU NaTb NeT?
Hymaro, IIBeunyu Kak MUHHUMYM yIaJIOCh CO-
XpaHUTh CBO CTaTyC M peHOME HEeNTpaJbHOTO
MecTa apOMTpaxKa B Iila3aX pOCCUMCKIX CTOPOH.
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Ecniu mocMoTpeTh CTaTUCTUKY OO0XKaJdoBaHUS
apOUTpPakKHBIX PEeIIEHUI B TOCYAapCTBEHHbBIX
cynax IlIBeunu (a B UeJIOM KOJUYECTBO OOXKa-
JIOBAaHHBIX pelIeHUIl O4YeHb HE3HAYUTEJIbHO),
TO MOXHO YBUJIETb, YTO UMEHHO POCCUNCKUM
CTOpPOHAaM yAaBaJloCh JOOUTHCS OTMEHbI pelle-
HUS yYallle ocTalbHBIX. YTO, Mo KpaiiHeil Mepe
JIJISI MEHS$I, CBUJIETEILCTBYET O TOM, UTO Y LIBE/I-
CKMX CYJOB HET IpeayoexaeHuss MpoOTUB KOM-
naHuit u3 Poccumn.

Y7o Bbl AyMaeTe 06 M3MEHEHUSIX B LUBEA,CKOM
3aKOHe 06 apbutparke?
S Obl He Ha3BaJl WX PEBOJIOIMOHHBIMU. Bo
MHOI'OM 3TO KOIM(MUKAILIUS YK€ CIOXMBIIEH-
cs npakTuku. KoHeuHOo, uX HeJb3s CPaBHUTH
C poccuiicKoit apOuTpaxkHOU pedhopMOii.

Kak 4acTo Bbl Ha3Ha4YaeTe POCCUMNCKUX apOUTPOB,
€C/IN Ha3Ha4vaeTe BoobLle?
Mzl Ha3HAYaJIM POCCUICKUX apOUTPOB BO MHO-
rux Ipoueccax. MHe Kaxercs, B Poccun Het
HelocTaTKa B KBaJTM(ULIMPOBAHHBIX apOUTpax,
y Bac MHOT0O00eIIalolIee MOJIOJOE TTOKOJICHHE
opucToB. Pojsib poccuiickoro apoutpaxka B 0y-
JYILIEM BO3pACTET.
KakoBo Ballle MHEHME O POCCUMNCKOM apbuUTpark-
Hon pedopme?
1 opueHTHpyloch Ha cutyauuio B LlIBeunmu,
M MHE KaXeTcsl, 4TO 3alpeTaMyd W OrpaHU-
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YEeHUSIMU MHOroro He gooOwelibes. C apyroit
CTOPOHBI, XOTs B LlIBennu mpakTuuecku Kax-
JbIE MOXET 3aperucTpupoBaTh apOUTPaKHOE
yUpeXIeHUE, TOMUHUPYIOIIUM U IITUPOKO W3-
BECTHBIM SIBJISIETCSI TOJIbKO APpOUTPAKHBIN MH-
ctutyT Topropoii manatel Ctokronsma (SCC).
CTOpOHBI BBIOMPAIOT €r0 HEe TMOTOMY, YTO BCE
OCTaJIbHbIC apOUTpakKHbIC YUPEXKICHUS 3arpe-
IIEHBI, a UCXOISI U3 €T0 BO3MOXHOCTEH U pe-
nytamuu. Sl yBepeH, 4TO CO BpeMEHEM IT0JIb-
30BaTeI apouTpaxka caMu BbIOEpYT HauboJee
HalexHble U 3GhGEeKTUBHBIE apOUTpakHbIe
YUPEXKICHMS, a OCTAJIbHbIE OYIyT MOJIydaTh BCe
MEHbIIIe U MeHblIe aea. M30bITOK peryimpoBa-
HUS PEIKO JaeT XOPOIIUI pe3ybTar.

Bbl yyacTBOBa/IM B UHMLMATMUBE NO CO3LAHUIO
apbuTparkHoro LeHTpa npu Accoumaumm
eBponerickoro bmusHeca. Kakosa cyab6a sToro
npoekTa?
K coxxanenuto, Takas Xe, Kak 1 y OOJIbIIIMHCTBA
apOUTpaxkHbIX yupexneHuil B Poccun. DToT
LIEHTP HE MOJIyYWJI JIMIIEH3UU Ha OCYILEeCTBIIe-
HUE NEATEIbHOCTA OT POCCUMCKUX BIIACTEW.
Yto npuckopOHO, MOTOMY YTO AcCCOLMAIIMS
€BpOMericKoro 0ru3Heca O0bEAUHSIET KPYITHbIE
U Cepbe3Hble KOMIAHWM, aKTUBHO paboTaro-
mue B Poccun. S He 3Haro, oyaet 11 AEB no-
JlaBaTh MOO0HYIO 3asIBKY CHOBA.



B 2014 roay Bbl B COABTOPCTBE HaNMcam
ctaTbto «Crimean conundrumy», NOCBALLLEHHYO
3apy6eXKHbIM MHBECTULLMAM Ha TEPPUTOPUN
KpbIMa, onumcas CcyLLLeCTBOBaBLUYIO TaM CUTYyaL U0
Kak «topugmyeckoe Mecmso» (legal quagmire) ns
YKPaMHCKOro M CMEHMBLLIETO €ro POCCUIMCKOro
npasa. N pencTBmuTeNbHO, C 06 BEKTAMMU
WHOCTPaHHbIX MHBECTULMA Ha TEPPUTOPUN
KpbIMa CBSI3aHO MHOXKECTBO MEXKAYHAPOAHbIX
apbuTpaxkHbix npoueccos. Ctana M cnuTyaums
6osnee onpeneneHHoOM ceroaHs?

KoHeyHo, 3T0 MOJUTHUYECKN OCTPBI BOIpOC.
Bpsn nu xakasg-nubo ropuauudeckas upma
MOCOBETYET MHOCTPAaHHBIM MHBECTOpaM BKJia-
JIBIBaTh CPEJACTBA B aKTUBBI HA CIIOPHOI TEppU-
TOopuH, U 3T0 He 6MHOM HbioToHa. Bo MHOrOM
9TO OOYCIOBJEHO CAHKLIUSIMU, KOTOPbIE MOTYT
nocaeaoBath co ctopoHbl CIIIA i EC. Cu-
Tyauus Bokpyr KpbiMa ocTraeTcst Hepa3pelleH-
HOW.

Ha koHpepeHunn PAA «CnnsHUS U NOrNOLLEHUS»
B Hosibpe 2018 roga npeacTaBUTEIN KPYTHbIX
KOMMaHMI He pa3 YNoMKHa/IN, YTO B UX
PUOMYECKNX AenapTaMeHTax NosIBUIUCH
Lesible aHTUCAHKLMOHHbIE OTAE bl UK
BblAesIeHbl CMeLMasnCTbl, KOTOpble 3aHMMAKOTCA
TOJIbKO BOMPOCAMM CaHKLLMOHHOIO peXxuma.
lNpepocTaBaseT i MOCKOBCKMIM opumc Mann-
heimer Swartling cBouM KanMeHTaM NoA06GHbIN
AHTUCAHKLUMOHHbIA KOHCA/ITUHI?
Ha! CaHkuuyu — 3TO 4Ype3BbIYATHO BaxKHBIN
BOMPOC JIJISI MHOTUX KJIMEHTOB. [1og00HbBI aH-
TUCAHKIMOHHBIN OTIEN CO3/IaH 1 B paMKax Ha-
e ¢pupMbl. M3-3a caHKIUI Havascs Leabli
psii apOUTpaXHBIX TpolieccoB. Hara dupma
3aHMMAETCSI MOHUTOPMHIOM CAHKIIMOHHOTO
pexkuMa, OTYETo yCUIMIach Harpy3Ka M Ha Kop-
MOPATUBHYIO MPAKTUKY, M HA OTIE] paspelie-
HUS CITOPOB.
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bynem HapesaTbcs, 4TO Koraa-HMoyab

Mbl BEPHEMCS K YKU3HU 6€3 CaHKLU M U
KOHTpcaHKuui! Kakumu 6yayT npropuTeTHbIe
HanpaesieHMa ansa pabotel Mannheimer Swartling
B Poccun?

Haperoch, 4To MBI yBUAMM 0OJIbIlIE CKAaHIMHA-
BCKUX MHBeCTOpoB B Poccuu u Hama cdupma
OyaeT cCompoBOXIaTh UX AeATeabHOCTh! K co-
>KaJIeHUIo, 3a MOCJeIHNE TISITh JIET HAa POCCUT-
CKOM pPBIHKE IMOSIBUJIOCHh OYEHb Maji0 HOBBIX
CKaHJAMHABCKUX UTpoKoB. OMHAKO yXe IpH-
CYTCTBYIOIIIME€ HA POCCUICKOM PBIHKE CKaHIM-
HaBCKUE KOMITaHUW YBEJIUYUIN CBOU UHBECTH -
LIWU.

ITpuopuTeTHBIM OCTaHETCSd W apOUTpPaxK
B CkaHauHaBUU. MBI BUIUM MHOXKECTBO ap-
OUTpaKHBIX OTOBOPOK, YKa3biBatolmx Ha SCC
WIM Ha paspelleHre CHOPOB IO IIBEIACKO-
My TipaBy. f Beplo, 4TO pa3pelleHue CIIOpOB
B IlIBenuu octaHeTCs OYEHb MOIYJISIPHOU yC-
JIYrOil Hale KOMITaHUU.

Bb1 »kuBeTe B Poccun ¢ 2012 ropa. Hem

OTJIMYAETCA Balle NpeacTaB/IEHUE O CTPaHe oT

npeacTaB/eHUs BalLIMX COOTEYECTBEHHUKOB?
Korma MeHs cipammBaloT, Kak xkuBetcst B Poc-
CuU, 1 OOBIYHO MPOIIY MOHUX COOECEeIHUKOB
MpUexaTh coga M mocMoTpeTh caMuM. 1o IlBe-
LIMK BCETro ABa 4aca 1oJjeta. [1pu 3ToM y MHO-
IMX IIBEIOB €CTh BITOJIHE OIpeIeSIieHHbIE CY-
kaeHust o Poccum 1 pyccKux, XOTsI OHU HU pasy
3nech He Obuti. CTEpPEOTUITBI OYEHB JICTKO pa3-
pyLIaloTCs, KOTAa Thl JIMYHO CTAJIKMBACIILCS
C KYJIBTYpO ¥ BUAMIIB BCE CBOMMMU IJIa3aMU.
ITpuexaBime croga Mou 3HaKOMBIE OB TTPU-
SITHO yauBieHbl. Eciu ke roBopuTh 00 apou-
TPaKHOM COOOIIECTBE, TO OHO IIPOM3BOIMUT
OYeHb XOpoIllee BIIeYATIEHHE, OCOOEHHO MO-
JIOAO€ TIOKOJIEHNE CTYACHTOB, MHTEPECYIOIINX-
Csl MEXXIyHapOIHBIMU CITOPAMMU.

ITpusgTHo 310 cabimate! Bo3moxHo, of-

HaXKIIBl 3TU FOPUCTHI OYIYT MPEACTABISTh MHTE-
pechbl cTopoH B CTOKroybMe Tepe TAKUMU ap-
ouTpaMu, Kak Balll HacTaBHUK Kait Xoo6ep. Kak
HaM NOHTh mBenoB? KaKoBbI I1aBHBIC YEPThI
LLIBEJCKOro Xxapakrepa?
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ITocMoTpuTe Ha IBEACKUIA TU3aliH. 31eCh
TOCITOACTBYET MUHUMAJIM3M. JlyMato, OH roBO-
PUT M O IIBEACKOM xapaktepe. KoHeuHO, 3TO
0oJIbIlIoe 0000IIEHNE, HO IIBEACKKUE apOUTPHI
LICHST YMEHUE cXaTo, 3(PHEKTUBHO U3TOXKUTh
CBOIO MO3UIIMIO, OMEPUPYST TOJBKO OYE€Hb OT-
HocuMbiMU (akTtamu. [ladpocHble BbICTYyILIE-
HUSI, KOTOPbIE MBI BUIWM B HEKOTOPBIX JIPY-
TMX IOPUCAUKLMSX, €1Ba JU HaNIyT OTKIWK
y IIBEICKUX apOUTPOB, Ja U B LIEJIOM Y APYTUX
ONBITHBIX crielanctoB MKA.
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(yHKIIMIT ¥ BpsA M TIOWAYT BaM HaBCTpEuy,
eciu Ha cobeceloBaHUU Bbl CKaXeTe, YTO XO-
TUTE 3aHUMATBCS TOJBKO apouTpaxkeMm. OcBoii-
Te Toprosoe Ipaso! Y Oyasre roToBbI TOMpPo0o-
BaTh ce0s B pa3HbIX o0nacTsax. Eciu Baia 1esb
— CTaTh XOPOIIMM CMEIUAINCTOM B 00JacTU
apOuTpaxa, TO OMBIT PabOTHl B KOPIOPATUB-
HOM TipaBe, M&A, ¢ 1oroBopaMu MouaeT TOb-
KO B ILITIOC.

YTo, no-BalleMy, BaXKHEe — JOKYMEHTbI UK
YCTHasi Mpe3eHTaLus Aena nepe cocTaBoMm
apbuTtpaxka?

3/1ech HY>KHO YIUTBIBATh XapaKTepbl apOMTpPOB,
TO, HACKOJIbKO OHM TOTOBBI K CIIYIIAHUIO AeJia
M HACKOJIbKO BHMMATENbHBI K AeTaasaMm. OnHu
apOMTPBl HACTPOCHBI BHUKHYTD B CYTh, IPYTUM
Ba)XHO Y3HaTh JIMIIIb OOIIYI0 KaHBY U KJIIOYE-
Bble aclekThl cropa. Hekoropbie apOUTphI
Y3HAIOT CyTh JieJa OT MPeACTaBUTE/sI CTOPOHBI
B MEPBBII ICHD CITyIIAHUSI.

Tem He MeHee MpPMU PACCMOTPEHUHU Ieja
BaXHBI U TTUCbMEHHAS, U YCTHASI YACTU: HEb-
351 HaMMCcaTh XOPOIIMI MCK WM OTBET Ha MCK
M HaJesITbCcsl TOJBKO Ha Hero. BaxxHo ymeTb
aJlanTUpOBaTh 3apaHee IMPOAYMaHHOE YCTHOE
BBICTYIUIEHUE K peaJbHOWM CUTyalluM Ha CIy-
IIaHUU. YCTHAs 4acTh XOpollla TeM, YTO MTO3BO-
JIIeT HaOII01aTh XKUBYIO peakIlrio Ha Ballly To-
3ULIMIO U COOTBETCTBEHHO MEHSITh CTPATEruio
nogauu. Kaxk mpaBwiio, BUIHO, Kakue (akThl
KaxyTcsl apOMTpaM HeBaXKHBIMM UJIU HE OTHO-
cammmMmucs K aenay. Ho, K coxaneHuto, najaeko
HE BCe TPENCTaBUTEIM CTOPOH YMEIOT Tiepe-
CTpauBaTh CBOIO peyb Ha XOY.

YTo Bbl NOCOBETYETE MOJIOAbIM HOPUCTAM,
KOTOpble XOTAT NonacTb B chepy apbutparka?

MokeT ObITh, MOl OTBET MOKaXXETCS HEOXKH-
JaHHBIM, HO HE CIelMaIu3upyiTech Ha apou-
Tpaxe CJIUIIKOM paHo! HeT Huuero mioxoro
B TOM, 4TOOBI y4acTBOBaTh B MyT-KopTax. Ho
opuanYecKre QUPMBI UIIYT B IOHBIX KaHAUAA-
TaX TOTOBHOCTb BBIMOJHATH IIUPOKUIN CIIEKTP
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3AKOH WBELINA
«Ob APBUTPAXXED:
OB30P OCHOBHbIX
M3MEHEHUW

3AKOH LUBELIN «OB APBUTPAXKE» | AHAJIMTUKA

TamesHa Muxaneea
Cmapuwuti opucm, Mannheimer Swartling, Mockea

MEPBBIMU CYIIIECTBEHHBIMU U3MEHEHUSIMA C MOMEHTA IIPUHSITHS

3akoHa B 1999 rony. isMeHeHus BcTynuav B cuity 1 maprta 2019
rojia W, 3a PSIIOM MCKITIOUEHUI, TTIPUMEHSIIOTCS K apOUTPasKHBIM pa30upaTesib-
CTBaM, HauaBIIMMCSI C 3TOi naThl. [IpeutaraeM HaIlIMM YUTaTEIsIM 0030p OCHOB-
HBIX M3MEHEeHU I 3aKoHa'.

Hos10ps1 2018 roma 6bUIM BHECEHBI MOMTPAaBKU B IEMCTBYIOLINI 3a-
koH IIBennu «O6 apouTpaxe» (najnee — 3aKOH), KOTOPbIE CTAIU

OCHOBHblE€ U3MEHEHUS

Bonpoc o HaAnymumu y ap6uTpoB ropucanKLmm

Psn kimtoueBbIX U3MEHEHU KacaeTcs CyneOHOM TPOBEPKH HAJIMYMS Y apOn-
TPOB IOPUCAUKLINN (KOMIIETEHIIK ) B OTHOIIIEHUH CITOpA.

B cootBeTcTBMM €O CT. 2 3aKOHA apOUTPBI MOTYT CAMM PELIUTh BOIIPOC O Ha-
JINYUU Y HUX IOPUCAUKINU (M 3TO MOJIOKEHUE OCTAJIOCh HEM3MEHHBIM B HOBO

! Jlannoiii 0630p 0CHOBAH HA MeKCMme U3MeHeHULl, OOCMYRHbIX 8 HACMOsWee 8DeMsi MOAbKO
Ha weedckom s3vike. Apoumpaycuviit uncmumym Topeoeoit naramer Cmokeoasma (SCC)
naaHupyem onyoauKoeams nepesoo Ho8oll pedaKyuu 3aKoHa Ha AHeAUUCKULL U PYCCKULL A3bIKU.
Bosmoxcro, npu nepesode uzmenenuil Ha pycckuii 3vik ucnoavzosautas SCC mepmunonoeus
b6ydem HecKO0AbKO OMAUYAMbCS O MePMUHOA02UU 8 OAHHOM 0030pe.
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penakuuun 3akoHa). Panee 3aKOH MO3BOJISLT CTOPO-
HEe Kak 10, TaK U B XOJIe apOUTpaxKHOTo pa3doupa-
TEJILCTBA MOAATH ACKJIAPATOPHBIA UCK B pAMOHHBIN
CyJ ¢ MPOChOOii BHIHECTU pellleHue 00 OTCYTCTBUU
y apOUTPOB IOpUCIUKIMU. [Ipu 3TOM apOUTpakHOe
pa3doMpaTeIbCTBO MOTJIO TPOIOJIKATHCS OIHOBpE-
MEHHO ¢ cyaeOHBIM paccMoTpeHueM. Ha mpakrtuke
CyJbl HEPEAKO HE YCIeBald PacCMOTPETh JeKiIapa-
TOPHBIA MCK 10 3aBeplICHUS] apOUTPaKHOTO pa3-
OupaTesNbcTBa, W CyI TPOAOJIKAT pPacCMOTpeHHUe
MocJjie BBIHECEHUS apOUTPpaXkKHOTO pelieHus1. B aTom
cyJae TapajuieJIbHO ¢ CYAeOHBIM pPacCMOTpEHUEM
JIEKJIapaTOPHOTrO MCKa CTOpOHA MOTIJIa TMojaTh XO-
JaTaiiCcTBO 00 OTMEHE BHIHECEHHOTO apOUTPaKHOTO
pelleHus B paMKax OTAeJIbHOTO Cy1eOHOro pa3oupa-
TEJIbCTBA, TAKXKE 3asIBJISIT 00 OTCYTCTBUH Y apOUTPOB
opucAuKIMUA. TakuM oOpa3oM, BO3HUKAIW Mapai-
JIeJIbHbIE CyIeOHble pa3doupaTeabCcTBa IO OLIEHKE
HaJIMYUS y apOUTPOB IOPUCIUKIINN.

BHecenHble B 3aKOH M3MEHEHUsI HAINlpaBIeHbI
Ha CHMXXEHHUE pHUCKa BO3HMKHOBEHUSI TaKUX Ma-
paJuleJIbHBIX pa3OoMpaTebCTB U B 1LIEJOM CJIEAYIOT
roxxony, copMyaupoBaHHOMY B cT. 16 TurmoBoro
3akoHa FOHCUTPAJI o MexxayHapOJHOM TOPrOBOM
apoutpaxe 1985 roga (8 pen. 2006 roga). C 1 mapra
2019 roga ctopoHa MOXET OOpaTUThLCS B CYI C Je-
KJIapaTOPHBIM MCKOM, MOCTaBUB BOIMPOC 00 OTCYT-
CTBUM Y apOUTPOB IOPUCIUKIIMHI, TOJIBKO 10 Havala
apouTpakHoro pazouparenbctpa. [Tocie Hauana ap-
OUTPaXKHOTO Pa3dMpaTesIbCTBA CTOPOHA MO O0IIEMY
MpaBWIy MOXET 0OpaTUTbCS B CyJ IJIsI MPOBEPKU
HaJIMYMS y apOUTPOB IOPUCAUMKIIMU TOJBKO B Of-
HOM cJlyyae: ec/id apOWTphl 10 3aBEPIICHUS pas-
OupaTesIbCTBA BHIHECIU OTIEIbHOE MTOCTAHOBICHUE
(beslut) o Hanuuuu y HUX pucaukiyu. CTopoHa,
HecoIJIacHasl C TaKUM TTOCTAaHOBJIEHUEM, B TeUCHUE
30 gHeil MoxXeT 00kaaoBaTh €ro B aneIsSIIIMOHHOM
cyne (ctT. 2 3akoHa). MckioyeHue u3 3Toro npaBu-
Jla yCTAaHOBJIEHO HOBOM CT. 4a 3aKoHa: eciu Toce
Hauyajga apOMTpaKHOTO pa3dupaTesibcTBa CTOPOHA
oOpaiaercs B CyJ ¢ AeKJapaTOPHBIM UCKOM U JPYy-
rasgi CTOpoHa He BO3paXkaeT MPOTUB OLEHKU CYIOM
HAJIMYMS y apOUTPOB IOPUCAUKIIMU, TO CYA MOXET
paccMOTpeTh 3TOT UCK.
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PopmupoBaHMe cocTaBa
apbuTtpaxka

TenneHuelr mociaeaHUX JeT SBIsgeTcs Ooliee
JEeTaIbHOE 3aKPETJICHUE B apOUTPaKHBIX PerIaMeH-
Tax ¥ apOUTPAXKHOM 3aKOHOAATEIbCTBE MOJOXEHUI,
peryJMpyonmx pa3onupareabcTBa ¢ MHOXECTBEHHO-
CTBIO CTOPOH, TO €CTh C ydyacTheM Oojiee YyeM JBYX
JIUIL (HalTpUMep, IBYX OTBETYMKOB). Takue moJioxe-
HUS ObLIM J00aBiIeHbI U B 3aKoH: ¢ 1 mapTta 2019 roga
cT. 14 3akoHa peryaupyeT HazHauyeHHEe apOUTPOB
B CIOpax ¢ MHOXKECTBEHHOCTBIO cTOpoH. Eciu B Ta-
KOM CIIOpe COCTaB apOMTpaXka BKIIOYAET TPeX apou-
TPOB, a OTBETYMKHU HE MPOU3BEIU COBMECTHOTO Ha-
3HAYEHMS apOUTpa, TO CyJ 110 XOAaTalCTBY CTOPOHBI
criopa Ha3HayaeT BeCh cOCcTaB apOUTpaxka, mpu 3TOM
OCBOOOJMB OT TOJTHOMOYMIA apOUTpa, Ha3HAYEH-
HOTO paHee UCTUOM. DTO M3MEHEHUE HampaBIeHO
Ha o0ecrieyeHre paBeHCTBA CTOPOH IPY Ha3Haye-
HUU cOCTaBa apOMTpaXa U COOTBETCTBYET PETYJIUPO-
BaHMWIO JJAHHOTO BOITPOCa B OOJBIITMHCTBE BEAYIIUX
apOMTPaKHBIX IOPUCAUKIINIA.

OnucaHHBIM  BBIIIE TIOPSIIOK  TTPUMEHSIET-
Cs, €CJIM CTOPOHBI HE JAOTOBOPWINCH 00 MHOM. Ho
B OOJIBIIIMHCTBE CJIy4aeB CTOPOHBI KaK pa3 JOroBa-
pUBalOTCI 00 MHOM — HampuMep, O MPUMEHEHUU
apOMTPakHOTO PeryiaMeHTa, B KOTOPOM YKe ypery-
JINPOBAH 3TOT BOIpOC. B 4yacTHOCTH, €CIu CTOPOHBI
YCJIOBUJIMCH O pa3pellieHUH CIopa B COOTBETCTBUU
¢ ApoutpaxHbeiM periiameHToM SCC, To Ha3HayaTh
cocTtaB apouTpazka oyaet npapieHue SCC (ct. 17(5)
perjamMeHTa).

Kpome Toro, ObuUIM NOTOJTHEHBI TpPeOOBAHWUS
K apoutpaMm. PaHee 3akoH TpeOoBasl, UTOOBI ap-
OuTpel ObUIM OecrmpucTpacTHbIMU. TpeboBaHME



0 HE3aBUCMMOCTM apOMTPOB He ObLIO MpoIuca-
HO B 3aKoOHe, HO MoJpa3yMeBajoCch Ha MpaKTUKE.
C 1 mapra 2019 rona ct. 8§ 3aKoHa PSIMO YKa3bIBaET
Ha TO, YTO apOUTP JOJIKEH OBITh HEe TOJILKO Oecrpu-
CTPACTHBIM, HO U HE3aBUCUMBbIM.

KoHconupaumsa apbuTpa)KHbIX
pa3bupaTenbCcTB

Eiie omHoil TeHAECHUMEN TMOCHEAHUX JIeT SIB-
JIIeTCSl BKJIIOYEHUE B apOMTpaXkKHbIC PerIaMEHThI
U apOUTpaXkHOE 3aKOHOAATEJbCTBO IOJOXEHUM
0 KOHCOJIUAAIMM Pa30upaTebCTB ISl TIOBBIIIEHUS
addekTruBHOCTH apOouTpaxa. PaHee B 3akoHe 3TOT
BoIpoc yperyanpoBaH He O0b11. HoBas cT. 23a 3ako-
Ha MpeaycMaTpUBaeT BO3MOXKHOCTb OOBEIMHEHUS
B OJTHO TIPOU3BOJICTBO JABYX U O0Jiee pa3oupaTesibCTB
O 3aIpOCy CTOPOHBI, €CU COOMIOACHBI TPU YCIO0-
BUSI: CTOPOHBI HE BO3paXKaroT MPOTUB 00bEIUHEHUS,
B OOBEAMHSIEMBIX pa3doupaTebCcTBaX ObLIM Ha3Ha-
YeHBbl OJTHU U T€ Xe apOUTpPhI, TAKOe 00bEAUHEHUE
OyaeT croco6cTBOBaTh 3(MMEKTUBHOCTU IMpoliecca.
ITpuuem, ecau 3T0 OymeT MpU3HAHO OOOCHOBAH-
HBIM, apOUTpaKHOE Pa3doMpaTeTbLCTBO MOXET OBITh
BHOBbB pa3/ieJIeHO Ha OT/AC/IbHBIC MPOM3BOICTRA.

Cratbs 23a 3akoHa TOMJICKUT MPUMEHEHUIO,
TOJILKO €CJI CTOPOHBI HEe TOTOBOPUJIUCH O pa3pellie-
HUU CITOpa Mo apOUTPaskHOMY pErJIaMeHTY, KOTOPBIi
YK€ COACPKUT TpaBujia KoHcoauaanuu. B yactHo-
ctu, eciu criop paspemnaercs no Permamenty SCC,
TO KOHCOJUIALUS OYAeT PeryJaupoBaThcs ero CT. 15.

OnpepeneHne npMMeHNMOro
npaBa

Panee 3akoH He coaepxajl HOPM, JAIOLIUX
orpesesieHUe TPUMEHUMOro mpaBa. Temepb 3TOT
BOIIPOC PETyJIMpPYET HOBasl CT. 27a 3aKoHa, KOTopast
o coaepxaHutio cxoxa co cT. 27 Permamenta SCC
U B LIEJOM CJIEAYeT OOIIECNPUHSTHIM MPUHIIMIIAM
ompeneaeHUsT TTPUMEHUMOrO TpaBa. Bo-TiepBhIX,
3aKoH TpeIycMaTpUBAeT, YTO CITOP MOJUICKUT pac-
CMOTPEHUIO HA OCHOBE 3aKOHOATEILCTBA U TTpa-
BOBBIX HOPM, O KOTOPBIX JOTOBOPUJIUCH CTOPOHBDI.

3AKOH LUBELIN «OB APBUTPAXKE» | AHAJIMTUKA

Bo-BTOpbBIX, €CclIM CTOPOHBI HE OIpeaeIVIn Tpu-
MEHMMOE TIpaBO, TO TojJiexkallee MPUMEHEHUIO
npaBo onpenensiercs apoutrpamu. Ipu aTtom 3akoH
He TMpeaycMaTpuBaeT KpUTepUeB, KOTOPbIMU ClIEay-
eT PYKOBOJACTBOBaThcsl apouTpaMm. HakoHell, apou-
TPBI MOTYT pa3pellaTh CIIOP «I10 CIIPaBEIIMBOCTH,
TOJIBKO €CJIM CTOPOHBI MPSIMO YIMOJHOMOYUIMN MX
Ha 3To.

OcnapuBaHue ap6uTparkHbIX
peLueHnmn

OpaHoli U3 0coOeHHOCTel 3aKoHa U ero OTJIM-
yueM oT Tumnosoro 3akoHa KOHCUTPAII ssnsietcs
paszaeseHre OCHOBAHUI OcmapuBaHMUsSI apOUTpaK-
HBIX pellIeHNUI Ha IBE TPYIIIIHL:

OCHOBAHHUSI M3HAYaJbHOW HEAEHCTBUTEIb-
HOCTM pELIeHMIA, TaKue KakK HeapOUTpadeabHOCTb
W HapylieHue myoanyHoro mopsaka (ct. 33 3ako-
Ha), NP1 3TOM 3aKOH He OrpaHUYMBaeT CPOK Ioaa-
YU 3asBJICHUST O HEIEHCTBUTEIHLHOCTHU 10 3TUM OC-
HOBaHUSIM;

OCHOBaHUsI, MO KOTOPLIM apOuTpaxkHOe pe-
IIIEHMEe MOXET OBbITh MOJHOCTbIO UJIM YACTUYHO OT-
MEHEHO CyJIOM IO XOJaTalCTBY CTOPOHBI, TaKue
KaK OTCYTCTBHE ACHCTBUTEIBHOIO apOUTPaXKHOTO
coralleHMs1 Win BbIXOA apOUTPOB 3a MpeAcabl CBO-
X MoJiTHoMouuii (cT. 34 3akoHa), M 3aKOH OrpaHU-
YHBAaET CPOK IMOJaYM CTOPOHOU XxonaTaiicTBa 00 OT-
MEHE pelleHHUs 10 OTUM OCHOBAHUSIM.

B xome paccMoTpeHusI TIpoeKTa W3MEHEHUI
00CyxXIaJicsl OTKa3 OT TaKOro pa3aefieHUsI, YTOObI
3akoH TpeaycMaTpuBall €AWHBII MepeuyeHb OCHO-
BaHWI IIJI1 OCITApMBAaHUSI apOUTPaKHOTO pPEIICHMUS
B Te€UEHUE OrPaHUYECHHOIO CPOKa IOCJe €ro BhIHE-
CeHMsI. DTO MpPEMJIOKEHUE HE HAIIO OTPpaXeHUs
B TeKcTe 3aKOHa — COXpaHWJIOCh TpaaulIMOHHOE
JIJISI IIBEICKOTOo apOuTpaxa pasaejeHre OCHOBaHU M
Ha JIBe TpYIIbl. TeM He MeHee HEKOTOphIe U3MeHe-
HUS B TIOPSIIOK OCTIapUBaHMs ObUIM BHECCHBI.

Bo-nepBbIX, cpoK Mogauyu CTOPOHOI XoaaTaii-
cTBa 00 OTMeHe pelleHus 1o cT. 34 3aKoHa CoKpa-
IIEH C TpexX 0 ABYX MecCSLEeB ¢ JaThl MOJYyYEeHUS
CTOPOHOI apOuTpaxkHoro peuieHus. Takxke ¢ Tpex
JI0 IBYX MeECSIeB COKpalleH CpOK Momayud CTOPO-
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HOI1 xomaTtaiicTBa 1o cT. 36 3akoHa 00 ocriapuBaHUU
apOMTPAKHOTO PEIICHUSI, KOTOpOe HE COICPKUT
BBIBOJIOB IO BOITpOCAM, ITepeJaHHBIM Ha pa3pelie-
HUe apOUTpoB (Mpexkae BCEro 3TO apOUTpaxkKHbIE
pellleHnusT O TIpeKpallleHUM pa30MpaTesbcTBa BBU-
Iy OTCYTCTBUS topucaukiun). C omHON CTOPOHHI,
3TO JOJKHO MOBBICUTH 3(h(HEKTUBHOCTb U CITOCO0-
CTBOBAaTh CKOpeEWIIeMy HACTYIUICHUIO JJISI CTOPOH
OIpEJCICHHOCTA B OTHOIIICHUHU pe3yJibTaTa pa30on-
parenbeTBa. C Ipyroit CTOPOHBI, ABa MeCsIIIa JOCTa-
TOYHO CKATBI CPOK, B T€UYCHUE KOTOPOTO CTOPOHA,
HeCoIJIacHas ¢ pellleHueM, JOJIKHA IPoaHaIM3uPO-
BaThb OCHOBAaHWS IS OCITApUBAHUS, IOATOTOBUTH
U TIPEACTAaBUTh B CYI XoJgaraiictBo 00 ormeHe. [1pu
3TOM ITO-TIPEKHEMY HET OTpaHWYCHUSI CpoKa JIJisI 3a-
SIBJICHUSI O HEIECTBUTEIIBHOCTU PELICHUS 110 CT. 33
3akoHa.

Bo-BTOpBIX, B OOHO M3 OCHOBaHW OCITapu-
BaHUs 10 CcT. 34 3aKOHA BHECEHO JOIMOJHUTEIbHOE
TpeboBaHue. PaHee pellieHrue MOTIJIO ObITh YacTUY-
HO WJIM TIOJTHOCTBIO OTMEHEHO 10 X0IaTaliCTBY CTO-
POHBI, €CIM apOUTPHI <«BBILIINA 3a TIPEACIbl CBOMX
MojiHoMoumii». [lo cTraTucTUKe, CTOPOHBI dalle
BCETO OCITapUBaIN apOUTpakKHbIC PEIICHUS UMEHHO
10 3TOMY OCHOBaHMIO, HO Ha ITPAKTUKE CYIBI OT-
MEHSUIM peIIeHUsI, TOJIbKO €CJIA BBIXOJ 3a Ipeaesibl
ITOJITHOMOYMIA TOBJIUSII MM MOT TIOBJIUSTH Ha pe-
3yJIbTaT pa30oMpaTeIbCTBa. DTOT CJIOKUBIINICS TTOI-
XOJ HallleJl oTpaxkeHue B 3akoHe. Tereph pelieHue
MOXET OBbITh OTMEHEHO T10 CT. 34(3) 3aKoHa, TOJIbKO
€CJIA «BBIXOJ apOUTPOB 3a IMpeaesbl OJHOMOYMIA,
BEPOSITHO, TIOBJIVSIT HA MCXOJ, CITOpay.

B-TpeTbrx, BHECEHO M3MEHEHHE, IOIYCKa0-
mee 0oJjiee aKTMBHOE MCITOJIb30BaHNE aHTINIICKOTO
SI3bIKa B IIBEICKUX CydaxX IIPU PacCMOTPEHUM Iej
O NPU3HAHWU HEICUCTBUTEJBHBIM MM 00 OTMEHE
apOUTpaKHOTO perreHwus 1o cT. 33, 34 u 36 3akoHa,
a Takke MpU 00XKaJIOBAaHUYM TTOCTAHOBJICHUST apOu-
TPOB O HAIMYMHU Y HUX IOPUCIUKIINM ITO CT. 2 3aKOHa.
Panee Ha mpakTuKe OBUIO pacHpOCTpaHEHO Ipe.-
CTaBJICHWE ITMCBMEHHBIX I0Ka3aTeJIbCTB M WHBIX
JOKYMEHTOB (BKJIIOYasi ocriaprMBaeMoe apOuTpazk-
HOE pellleHre) Ha aHTJINIICKOM sI3bIKe Oe3 IepeBoIa
Ha IIBEACKUI I3bIK. Terepb corlacHO HOBOM CT. 45a
3aKoHa CyI 10 XOJATaliCTBY CTOPOHBI MOXET pa3-
pelINThL TIpeACTaBJIeHNE U YCTHBIX TOKA3aTCIbCTB
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(TIpeske BCEro CBMIETENIbCKUX ITOKA3aHWiA U BBI-
CTYIUIEHUI DKCIIEPTOB) BO BpeMs CIYIIAHUS Ha aH-
IJIMIACKOM SI3BIKE, 0€3 IepeBoJa Ha IIBEICKUIA. DTO
JIOJDKHO caenaTh mpoliece O6ojee 3(pPeKTUBHBIM
W JOCTYITHBIM JUJISI HEIIBEACKUX CTOPOH, a TaKXKe
CHU3UTH pacXodbl Ha 00KajloBaHUE.

Haxkonel1, B 3akoH 100aB/JI€HO JOMOJHUTEb-
Hoe TpeboBaHHME, Kacaloleecsl BO3MOXHOCTU 00-
>kajoBaHusI B BepxoBHoM cyne LBennu perneHus
aTeJUISIMOHHOTO CyJa IO BOIIPOCY O HEACUCTBU-
TEJIBHOCTU WJIM OTMEHE apOUTPaKHOTO pEIICHMSI.
Panee o6:xajioBaHue ObUIO BO3MOXKHO, TOJBKO €CJIU
caM amneJUISIIMOHHBINA CylI paspellall ero, MCXO.Is
MpeleAeHTHOTO 3HaUYeHWs] KOHKPETHOTO Jea. DTo
TpeboBaHMe ocrtajoch B cuiie. [Ipu 3ToM B 3aKoH
ObUIO J00aBJEHO JOMOJHUTEIbHOE TpeOoBaHMUE:
IMIOMUMO pa3pellleHusI Ha 00XKajloBaHUE CO CTOPO-
HBI alleJUIIAOHHOIO cyda TeIllephb HEOoO0XOIMMO
MOJIY4YUTh paspelneHre BepxoBHoro cyma. Bepxos-
HBII cyn OyIoeT caM IIPUHUMATh pellieHre O TIPUHSI-
THU Jejla K paCCMOTPEHMIO WJIM 00 OTKa3e, a TakKe
OIIpeAeIIsiTh, KAKME MMEHHO BOIIPOCHI OH OYIET pa3-
OupaTh. DTO MO3BOIUT BepXoBHOMY Cyay OrpaHu-
YUTh KPYT pacCMaTpUBaeMBbIX JIeJl BOIIPOCaMHU, UME-
FOIIMMMU TIpeLieICHTHOE 3HAUYCHME.

3aKJ/1lo4YeHue

B 1ie10M B 3aKOH He OBLJIO BHECEHO PEBOMIOLIMOH-
HBIX U3MEHEHUI, KOTOpbIe OBl KapAWHAJIBHO U3Me-
HUWJIU TTOPSITOK, CJIOXKUBIIMIACS C MOMEHTA €TI0 BCTY-
ruteHus B cuity B 1999 rony. BHeceHHbIE N3MEHEHUS,
cKopee, TMpUBEIM TEKCT 3aKOHAa B COOTBETCTBHE
C PSAOM TOCJIEIHUX TEHICHUMI MEXIYHapOIHOTO
apOuTpaxka, BOCHOJHWIKN IPOOEIbl U 3aKPeITnIv
HEKOTOpbIE TTOIXOIbI, CIIOKUBIINECST Ha TIPAKTHUKE.
DTN U3MeHeHUsT NOJKHBI caenath llIBernmio ere
OoJiee TIpUBJIEKATEIbHBIM MECTOM apOUTpaxka, 0Co-
OCHHO U151 MTHOCTPAHHBIX (HEIIBEACKMX) CTOPOH.
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CEMNHAP

OB APEUTPAXKHOW
PEOOPME 2019 TOA
B LLIBELLWU

Poman 3vixoe
PAA, Ienepanvnuiii cekpemaps, MANSORS, napmuep

13 gpespans 2019 eooa Apoumpaxcusiii uncmumym Topeoeoii nasamer Cmok-
eonvma coemecmuo ¢ Iloconsemeom Kopoaescmea Illlseyuu ¢ Poccuu nposeau
ceMuHap, Komopblil Obla NOCEAUEH USMEHEHUSM, GHeCeHHbIM 6 3aKoH Illeeyuu
«06 apoumpance» 1999 eoda. Meponpusmue npouino 6 Ilocoascmee Illgeyuu

6 Mockee.

ocon lIseruu B Poccuu Iutep DpukcoH
(Peter Ericson) B cBoeli MPUBETCTBEHHON
peur oOpaTuUJl BHUMaHWE Ha JaBHUE TOP-
roBbie cBsi3u Poccuu u IlBeniuu u Boipa-
3UJ1 YBEPEHHOCTh B TOM, UTO JCJIOBOE M KYJIBTYypHOE
COTPYAHUYECTBO CTpaH B JaJIbHEUIIIEM OYIeT YIiy-
ONSATHCS.
3aMecTuTeIb TeHepaJbHOrOo cekperaps Ap-
OuTpaxxHoro MHCTUTyTa ToproBoil mamatbl CTOK-
roibMa Kpuctun Koamnobemn-Buicon  (Kristin
Campbell-Wilson) nmposeJjia 3KCKypc B UCTOPUIO Jie-
satenbHocT SCC, pacckaszaja 0 HbIHEITHEM IT0J0-
>KEHUU JeJ1 B ApOUTPaXXHOM MHCTUTYTE U €T0 POJIU
B pa3pelleHnH CIIOPOB C ydacTeM CTOpoH u3 Poc-
cuu. B yacTHoCcTM, B TOCJIeqHUE TOABI AOJS Mes
C yJacTueM CTopoH u3 Poccun coctaBmiia B cpeTHeM
25% oT BcexX MeXXIyHApOIHBIX e, AIMUHUCTPUPY-
eMbIX ApOUTpaKHbIM WHCTUTYTOM. Kpome TOTO,
SCC BXOgUT B YMCJIO JUAEPOB MO aAMUHUCTPUPO-
BAaHWIO MHBECTUIIMOHHBIX CMTOPOB. KpucTuH oT™Me-
TWIa, YTO aHTUPOCCUMCKME CAaHKIMW HE OKa3aiu
3HAYUTEIHHOTO BIAUSHUS Ha TIPOLIECC aAMUHUCTPU -

poBaHusg criopoB. SCC BbIpaboTana npoueaypy Imno-
JIydeHUsI HEOOXOAMMBIX COTJIACOBAaHUI C rocyraap-
CTBEHHBIMU OpraHaMuy, W B IIEJIOM CaHKIMOHHBIA
KOMIIJTA€HC HE BJIEYET 3HAYMUTEIBHOTO YBEJIMYECHMUS
Bpemenu TIIC Ha agMUHUCTPUPOBAHKE CITOPOB.
OCHOBHOI TeMO¥i MaHEeIbHOM AMCKYCCUU CTaTU
MOTpaBKU B apOUTpakHbIN 3akoH IlIBeruu, KoTo-
pble ObUTW MPUHSTH NapaaMeHToM 21 Hos0ps 2018
rona u BCTyraT B cuiy 1 mapta 2019 roga. CemuHap
moaepupoBasl PoMaH 3bIKOB, TeHEpaIbHBIN CeKpe-
Tapb PAA, mapTHep ropuandeckoit pupmsl Mansors.
IIpumeudatenbHO, YTO IIBEACKUI apOUTpax-
HBIi 3aKOH OCHOBaH Ha 0Ooratoil NMpaBOBOI Tpa-
nuiuu. B 1734 rony mapiaamenT HIBenuu mpuHsa
Kopekc 00 MCHoOMHUTETbHOM TPOU3BOJCTBE, B CT.
15 pazgena IV koTtoporo coaepxkaaoch IOJOXKEHUE
0 TOM, YTO €CJIM CTOPOHBI MPUIILIA K COTJIAIIEHUIO
0 Tiepefaye CIiopa Ha paspelleHUe <«ITOBEepPEeHHOTO
JIN1Ia» U TOTOBOPUJIMCH CJIE0BATh JIOOOMY €ro pe-
IIEHUI0, TO TAKOE pellleHre OYyIeT OKOHYATEIbHBIM,
HE TIOUIEXKUT TMEePECMOTPY U SIBJISIETCS 00sI3aTeb-
HBIM [JI1 CTOPOH. JIpyrUMu cJIOBaMU, YCITOBUEM
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HCTIOJIHUMOCTY pEIIEeHUS SIBJISUIOCH COTJIAllleHUe
CTOPOH O €ro OKOHYATEJbHOCTU U 00S13aTeIbHOCTU
HCTIOJIHEHUSL.

Cronetue crycts, B 1826 romy, nmpaBoBoil KO-
MuTeT TapiaameHTta LlIBeruy BBICTYNWII ¢ MHULIM-
aTMBOM O BKJIIOUEHUU TMOJIOXEHUI 00 apOuTpaxe
B MpOLIeCCYAbHBIN KOAEKC, OAHAKO MO PSIIy MpU-
YMH 3Ta WHMUIMATHBA HE HalllJla IPOJOJIKEHUS.
K Bompocy o 3akoHOIATeIbHOM pPETYJIMPOBAaHUU
apOuTpaxa BepHYJUCHh Juillb B 1884 romy B pam-
Kax pedopMbl CyneOHOI BJIAacTH, KOrjaa MpaBOBOM
KOMUTET TapjiaMeHTa BHOBb 00paTUJICS K BOIPOCY
0 pa3paboTke apOUTPAXKHOrO 3aKOHOAATEIbCTBA,
MPEIIOKUB BKIIOUUTh CAMOCTOSITEJIbHBIC TTOJIOXKE-
HUs 00 apOUTpaxKe B TEKCT MPOILIECCYaTbHOTO 3aK0-
Ha. B 1885 romy ObLT MTOATOTOBEH MPOEKT 3aKOHA
00 apOuTpaxe, KOTOPbIA ObUI YTBEPXKIEH MapJa-
MeHTOM 28 okTs0pst 1887 roma. 3akoH 1887 rona
BKJTIOYAJ B ce0s MOJOXEeHUsI 00 apOUTPaXKHOM CO-
rJalleHud W NEeUCTBUTEIBHOCTU PEIICHUI apOu-
Tpaxka. ApOUTpaKHOE pellleHUe CUNTAIOCh OKOHYA-
TeJIbHBIM, €CJIM CTOPOHBI M3HAYAJbHO OTKa3aIuCh
OT MpaBa o0XajioBaHus. B aToM ciyuae pelieHue
HCTIOJIHAIOCH Yepe3 TOCYAapCTBEHHOTO HUCIOJTHM-
tenis (6verexekutor). [TomMrMo aToro, rocynapcTBeH-
HbBIi MCMOJHUTENb BBICTYINAl B KauyecTBe OpraHa,
Ha3Hayarolero apouTpoB.

B cBs13U ¢ HEOOXOAMMOCTBIO YCOBEPIIEHCTBO-
BaHUs 3aKOHOJATeIbcTBA 00 apouTpaxke B 1918 roay
napiaameHnT LlIBeruu oOpaTuics B MpaBOBOM KO-
MUTET C TMPEAIOKEHUEM TTOATOTOBUTh U3MEHEHMUSI
B JIeiicTByIOlIee 3akoHomaTeabcTBo. B 1919 romy
MPaBOBOM KOMUTET BBICTYMMJI C TIPEAJIOXKEHUEM
MPUHATH CAMOCTOSITEJIbHBIN 3aKOH 00 apOuTpaxe,
BMECTO TOTO YTOOBI MBITATHCS YIYUIIUTh MOPATBbHO
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ycTapeBlre moJioxkeHus, coaepxaimuecs B Komex-
ce 00 UCMOJHUTEIbHOM MTPOU3BOJACTBE. TeM He Me-
Hee B 1919 romy ObLIM MPUHSITHI TOJBKO MOMpaB-
KW B TOJOXEHUs 00 apOuTpaxe, COAepKaBIIMECS
B Kozmexkce 00 ncnmoaHUTEIbHOM MPOU3BOACTRBE.

Jlvis B 1926 rogy mapiaMeHT BHOBb BEpHYJI-
csg K BOITPOCY O MOJEPHU3AIMK 3aKOHOAATEIbCTBA
B 9TOI 00J1aCTY 1 MIPUHSITUM CAMOCTOSITEJIbHOTO 3a-
KOHa 00 apouTpaxe. B Kakoii-To CTeIeH! 3TO pelie-
HUe ObUIO MPEAOIpPeNeIeHO COOBITUSIMU, TTPOUCXO-
JIVBIIMMHA B TOT MEPUOJ HA MEXITYHAPOJIHON apeHe,
KOTOphIE, KOHEYHO Xe, He Moru oboiitu IlIBemuio
cTtopoHoii. B cBs3u ¢ npucoeaunenvem IlIBerun
K 2KeHeBckoMY MpoToKoay «O0 apOUTpaxkKHBIX CO-
IJIallleHUsIX», IpuHsaTomy Jiuroit Hammii 24 ceHTsi-
ops 1923 ropa, u XKeneBckoit KoHBeHUUU «O0 uc-
MOJHEHUU MHOCTPAHHBIX apOUTPaKHBIX PELICHU»
npunsToit JIuroit Hammii 26 centsiops 1927 rona,
a Takke B CUJTYy HEOOXOAMMOCTH COBEPIICHCTBOBA-
Hug 3akoHa B 1929 roay B IIBenuun ObLIM MPUHSI-
ThI 3aKOHBI «O0 apouTpaxke» U «O0 MHOCTPAHHBIX
apOMTpaKHBIX COMIAIICHUSIX U PEIICHUsIX». 3aKOH
IBenuu «O6 apoutpaxe» 1929 roma cocrost u3 28
cTaTeil, B KOTOPBIX COEPKATUCH MOJOXEHUS 00 ap-
OUTpa>kHOM COIJIAllleHUH, OTBOE apOUTPOB, apOr-
TPaXkKHOM TIpoliecce, IeHCTBUTSIBHOCTU apOUTpak-
HOTO pelieHUs, OTMEHE PEIlIeHUSsI, PacX0AaX CTOPOH
Ha apOuTpax 1 GyHKIMSIX FTOCYIapCTBEHHBIX CY/I0B
10 COMEUCTBUIO apOUTPasKHOMY ITPOLIECCY.

O06a3akoHa 1929 roaa, ¢ psiioM MonpaBokK 1 J0-
MOJTHEHU I, HAIIUIM CBOE OTpaxkeHue B 3akoHe I1IBe-
uuun «O06 apoutpaxe» 1999 roga (masee — 3akoH),
KOTOPBI OCTaeTCs B CUJIE IO HACTOSIIIIETO BPEMEHU
C pSIIOM M3MEHEHUI, BCTyNalolmmnx B cuiay 1 mapra
2019 rona.



®penpuk  Punrksucr (Fredrik Ringquist),
MapTHEp MEXIYHApPOJHOW IOPUANYECKON (UPMBI
Mannheimer Swartling, oO6paTiyi BHUMaHu€e ayau-
TOpUU Ha TO, 4yTo 3aKoH LlIBeruu «O06 apOuTpaxe»
— YHUKaJbHBIA IOPUINYECKUIN TOKYMEHT, UCTOPUS
kotoporo yxoauT kopHsaMu B XVIII Bek. HecmoTpst
Ha TEHACHIIMIO K YHU(MUKAIUM HAIIMOHAJIBHBIX ap-
OUTPaXXHBIX 3aKOHOB B paMKax TUITOBOro 3akoHa
IOHCUTPAJI o6 apbutpaxe (1985), mBeackuii
3aKOH He OCHOBaH Ha TUITOBOM 3aKOHE U COXpaHUJI
CBOIO UHAMBUIYaTbHOCTD.

OCHOBHbIE U3MEHEHMS B 3aKOHE HaIpaBIcHbI
Ha AeTaau3alMio MOJOXEHU, TT0 KOTOPhIM Hapa-
OoTaHa cyaeOHas MpakTUKa (HE3aBUCUMOCTbH ap-
OUTpPOB, oMmpejcieHrue apOUTpaMu TTPUMEHUMOTO
npaBa, TpekpalleHue apOUTpaKHOTO TIpoliecca),
MOJIOKEHUI 0 CyIeOHOM CONECMCTBUU apOUTPaXKHO-
My Tpolieccy (HazHauyeHUe U OTBOJ apOUTPOB rocy-
JApCTBEHHBIMU CYJaMU, PacCMOTPEHHE BOIPOCOB
KOMITIETEHIIMM COCTaBa apOMTpaXa, KOHCOJIUIALIUS
JIeJT), a TaKKe MOJIOKEHUI 00 ocmapMBaHUU pellle-
Huit apoutpaxa. [IprmeuarenbHO, YTO OOJBIIMH-
CTBO BOIIPOCOB, PEIICHHBIX B OOHOBJIEHHOM 3aK0-
He, TaBHO HAlllJIM CBOE OTpaxkeHue B ApOUTPaKHOM
pernamenTe SCC. Takuum 06pa3oM, HEKOTOpas 4acThb
3aKOHOJATeIbHBIX HOBOBBEICHUII UMEET TIEPBOCTE-
MeHHOe 3HaUeHMe UMEHHO JJist apouTpaxa ad hoc.

OMumnus Jlynaoepr (Emilia Lundberg), map-
THep LIBeACKON opuandeckoit pupmel Lundberg &
Gleiss, MosicHWAJIa 3HAYUMOCTD psiZia HOBOBBEIACHMUIA.

OnHoli M3 HamboJiee BaXHBIX HOBEJI cTaja
cT. 4a 3akoHa (KOMITIETeHIIMsI cocTaBa apouTpaxa),
KOTOpasi ObUTa JOIOJIHEHA TOJOXEHUEM O TOM,
YTO CTOPOHA BIIpaBe 00paTUTHC 3a IeKIapaTUBHBIM
pelIeHreM TOCYIapCTBEHHOTO Cy/la O HAIMYMU,/OT-
CYTCTBUM KOMIIETEHIIMM COCTaBa apOMTpaXka JUIIb
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JIO TOTrO0, KaK OyneT BO30y:KJAeHO apOUTpaKHOE MPO-
M3BOJACTBO. Takoe 3asiBJICHUE MOXET ObITh MOJaHO
B CY[ U TI0CJIe BO30YKAEeHUST apOUTPasKHOIO MPOU3-
BOJICTBA MPU YCIOBUHU, YTO IPYrask CTOPOHA He 3as1B-
JISIET BO3pAXKEHUM.

ITomumo 3TOrO, COrjacHo OOHOBJIEHHOM CT. 2
3akoHa, pellleHrWe COocTaBa apOMTpaXka O HaJIMYMU
KOMITETEHLIMH MOXET ObITh 00XKaJ0OBAHO CTOPOHOI
B ale/UISIIMOHHOM CYJIe TI0 MECTy apOuTpaxa B Te-
yenue 30 gHeil ¢ MOMeHTa MOJIydeHUsT CTOPOHOM Ta-
Koro peiieHus. bbuto Takxke oTMeUYeHO, UTO B Cyae
MOXET OBbITh 00XKAJIOBAaHO M OTpUILIATE]IbHOE OIpe-
JeJIeHre 0 KOMITeTEHIIMM, KOT/Ia COCTaB apOuTpaxka
MPUHUMAET pelieHre 00 OTCYTCTBUU Y HETO KOMIIe-
TEHLNU JJIsST pACCMOTpeHU aeia. JlaHHOe TToIoXe-
HUE B IIEJIOM OTpaxkaeT rmoaxof ct. 16 TurmoBoro 3a-
koHa FOHCUTPAIJI u HanpaBjieHO Ha COKpallleHue
BO3MOXHOCTE TOpIEAUPOBAHUSI apOUTPAKHOTO
npoliecca.

Cratbsl 14 oOHOBIEHHOrO 3aKOHA YCTaHABIM-
BaeT Mpolieypy Ha3HauYeHUs apOUTPOB B MHOTOCTO-
poHHUIi apouTpax. Tak, ecii OTBETUMKU HE MOTYT
JIOTOBOPUTHCS O KOHCOJUANPOBAHHOM KaHIUAATYPe
apouTpa, oKpy>XHOI cya B TedeHue 30 qHei Ha3Ha-
YaeT BceX apOMTPOB B COCTaB, ITPY 3TOM MpeKpalias
MOJHOMOYMS YK€ Ha3HAYEHHOTO UCTIIOM apouTpa.

B npenpinyieii penakuym ct. 16 3akoHa ObLIO
YCTAHOBJIEHO, YTO, €CJIM apOUTP OKa3bIBacTCsl He-
CIOCOOHBIM UCIIOJTHUTD CBOM (DYHKIIUU TT0 MPUYUM-
HaM, BO3HUKIINM TOCJIe eT0 Ha3HAYeHUsI, eT0 MOXK-
HO OTBECTU U 3aMEHMTD IyTeM MoJa4yu XoJaTaiicTBa
B OKPY>XKHOM cy1 o MecTy apouTpaxa. B oOHOBIeH-
HOM 3aKoHEe MOIyCKaeTCcs BO3MOXKHOCTb 3aMEHbI
apOUTpa U 1o MPUYUHAM, KOTOPbIE BOZHUKJIU JIO €T
HaszHauyeHus. [ToMmuMo 3TOrO, CTOPOHA, HA3HAUMB-
11ast apouTpa, BIpase MPOCUTD Cy/l 00 yTBEPKISHUN
HOBOTO apOUTpa, MPEACTAaBUB CBOIO KAHIUAATYPY.

HpyruM 3HAUYUMBIM HOBOBBEACHHUEM CTa-
JIo 3akperuieHue B cT. 23a 3akoHa BO3MOXHOCTHU
KOHCOJIUAAIMM HECKOJIbKUX apOUTpakeil B OMHO
MPOU3BOACTBO, W HAOOOPOT, APOOJICHUS OIHOTO
MPOM3BOACTBA Ha HECKOJbKO CaMOCTOSATEIbHBIX
Mpy HAJIMYUM cortalieHus: ctopoH. Kak ObL10 OT-
MEUYEHO, BOMPOCHI KOHCOJUIALIMU YXe pa3pelieHbl
B ApbutpaxxHom persiameHte SCC, BMecTe C TeEM CO-
OTBETCTBYIOIIIME TTOJIOKEHUS OTCYTCTBOBAIU B TIpe-
JBITYIIEH pelaKkiivu.
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[IpuMeuatebHO, YTO TIpeXIe B 3aKOHE
HE COIepKaJIoCh MOJIOKEHWI 0 TOM, KaKMM 00pa3oM
onpejaeisieTcss NMpUMEeHUMoe IpaBo. B oOHOBIeH-
HO# pegakIIMy yCTaHABIIMBACTCS, YTO IIPUMEHUMOE
npaso (rules of law) ompenensieTcss B COOTBETCTBUM
C COoIJIallIeHWEeM CTOPOH, a IPU OTCYTCTBUM TaKoO-
BOro — IIPaBOM, KOTOPO€ apOUTPBI COUTYT IpPUMeE-
HUMBIM. [ToMUMO 3TOTO, MOJYMHEHHUE ITOTOBOPOM
criopa IpaBy TOTO WJIM MHOTO TOCYIapcTBa 03HAYaeT
MMOJYMHEHNE HOpMaM MaTepuaJbHOTO ITpaBa TaKo-
ro TOCYIapCTBa, a He ero KOJUIM3MOHHBIM HOpMaM.
BreiHeceHMe Xe apOuTpaMM pelleHus I10 CITpaBel-
JnuBocTH (ex aequo et bono / as amiable compositeur)
JIOITyCTUMO JIMIIb B CJIydae, €CJIU CTOPOHBI IPSIMO
yKa3aJli TAKyI BO3MOXHOCTb.

Puxapn Bukcrpém-XepMmaHceH (Rikard
Wikstrom-Hermansen), mapTHep IOpUAWYECKOM
¢upmbl  Roschier, mnpoaHanu3upoBaa BOMPOCHI

ocrnapMBaHMsI apOUTpPaKHBIX pellIeHU B rocymap-
CTBEHHBIX cyaax. B mpeabiayiieit pegakuuu ct. 34
3aKoHa yCTaHABIUBAJIOCh, YTO apOUTpaKHOE pelle-
HHE€ MOXKET OBbITh MOJHOCTBIO UM YaCTUYHO OTMeE-
HEHO CYJIOM IO XOJaTaiiCTBY OJHOI U3 CTOPOH, €CJIN
apOUTPHI BBIIUIM 3a TIpeaebl CBOMX MOJTHOMOYUIA.
B cyneOHoli mpakTHKe BO3HMKAIM Clydau, Koraa
¢dopManbHBIN BBIXOI apOMTpaMU 3a MpPEeAcabl MoJ-
HOMOYMIA CTAaHOBUWJICSI OCHOBAaHUEM JJII OTMEHBI
apouTpakHoro pemeHusi. Takoit (hopmanbHBIN MOA-
XOJI TO3BOJISLT OTMEHSITh pelleH s IO CAMbIM HE3Ha-
YUTEIbHBIM TIpollecCyabHBIM OllIMOKaM. B HoBoi
penakuuu cT. 34 3aKkoHa BBEACHO KBaTUDULIUPYIO-
lllee OCHOBaHUE, a UMEHHO: MpPEBbIIIEHNE MOJTHO-
MOUMIA cCOCTaBOM apOUTpaka JOJKHO HEMPEMEHHO
MOBJIUSTH HA UCXO criopa. MHBIMU cllOBaMU, TaKOE
HapylleHHWe COCTaBOM apOuTpaxa IJOIKHO OBITh
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CYIIECTBEHHBIM, M1 HEOOXOIUMO A0Ka3aTh, YTO OHO
HEMOCPEACTBEHHO OKa3aJl0 HEeraTUBHOE BIIMSHUE
Ha pe3yJabTaT paCCMOTPEHUsI CIiopa.

Hogble nmosioxkeHus cT. 34 3aKoHa yMEHbIIAIOT
CPOK TI0JauM 3asiBJIEHUsI 00 OTMEHEe apOUTPakKHOTO
pelleHus ¢ TPeX J0 ABYX MECSLIEB C AaThl MOTYYEHUS
CTOPOHOI apOUTpaxkHOTO peleHus. JJaHHoe HOBO-
BBeJICHME HAapaBJIeHO Ha YMEHbIIICHME YrCIa 3asiB-
JIeHUi 00 oTMeHe pelreHuii. [1pu 3ToM B OTHOILLIE-
HUM TaK Ha3bIBa€MbIX HeIeICTBUTEIbHBIX pelIeHU
TAKOTo cpoKa He yctaHoBieHo. HeaelicTBUTeIbHEIE
pelleHus SIBIISIIOTCS 0COOEHHOCTBIO IIBEACKOTO ap-
OUTpaXkHOTo 3aKOHA; K TAKOBBIM OTHOCSITCS pelle-
HUS, BBIHECEHHbIE 110 HeapOUTpabdeIbHbIM CIIOpaM,
npoTUBOpeYalle MyOoJIMYHOMY TOPSIAKY U pelle-
HUS, KOTOPbIE HE OTBEYalOT TPeOOBAHUSM O IMUCh-
MeHHoI1 hopme u Bepudukauuu (ct. 33).

B 3aBepiienue meponpusitusa Ilep PyHenann
(Per Runeland), He3aBUCUMBINA apOUTpP, CpPaBHUI
apoutpax B IlBelMu ¢ MHBIMU IOPUCAUKLIUSIMU.
HoxJaguuK MpUBea psi MpUMEpPOB, KOTOPhIE CBU-
JeTeNIbCTBYIOT 0 ToM, yTo IlIBeuusi mo-rmpexHemy
OCTaeTcs JUIECPOM B pa3pellieHWU CIIOPOB C ydya-
ctueM ctopoH u3 Poccuu u CHI. 3HaHuUS U OIBIT,
HakoruieHHble SCC, BeACKMMU U MHOCTPAHHBIMU
IopyUcTaMu U apOUTpaMu B IIBEICKUX apOUTpaxKax,
a TakxKe IIBEICKMMU CYAbSIMU O POCCUICKOM Ipa-
BE U SKOHOMUKE, IMO3BOJISIOT pACCYUTHIBAThH HA TMO-
WCTUHE MEXIYHAPOAHBIN, COBPEMEHHBIN TMOIXOI
B IlIBeLinu K pa3pelieHnI0 pOCCUICKUX CITOPOB.

B cemunape npunsnau yyactue 6osee 100 mpen-
CTaBUTEJIE POCCUMCKUX KOMIIAHUMA U IOpUANYE-
CKMX (bUPM, KOTOpbIe MMEIN BO3MOXHOCTb 3a/1aTh
Boripockl. CeMMHAp 3aBEPLIMICS MMPUEMOM B pe3u-
JeHuuu nocia [Iseuun.
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AHTNTNNCKNW A3bIK B LUBEACKWX
CYOAX, PACCMATPUBAIKOLLNX
NENA, CBA3AHHBIE C
MEXXOYHAPOOHbIM
APBUNTPAYXKEM

Hamaava Xoaom
He3a8UCUMbLIL COBeMHUK No ropuduyeckum eonpocam, Cmokeonsom

OITPOC MCITOJIb30BaHUA AHTJIMICKOTO S3bIKa JJIA IIPOLIECCOB € yYaCTHEM bosee JABYX CTO-
B CI1Opax ¢ THOCTPAHHBIM 3JICMCHTOM aKTy- POH;

AJICH JId LICJIOTO pdaa eBpOHeVICKI/IX CTpaH, ¢ 3aKOH IIpoIIrcaI mpaBo CoCTaBa ap6I/ITpa>Ka
B KOTOPbIX AHTJIMIUCKUI HE SIBJISICTCS rocy- peuiaTb, KaKO€ MaTCpuaJbHOC IIpaBO IIpU-

JapcTBeHHbIM. OH ObLUT 3aTPOHYT U B KOHTEKCTE HO-
BeJUT IIBEICKOro 3aKOHa 00 apOuTpaxe, cpenu Ko-
TOPBIX MOXKHO KPaTKO YITOMSIHYTh CJIeAyIOIIue!':

pelieHMe cocTaBa apOuTpaxka O Halu-
YUU Yy HEro KOMITETEHUIMN MOXHO OyIeT
OCITIOPUTH B aleJUISIIMOHHOM cyne (1IBes.
hovritt, anri. court of appeal) B kauecTBe
MepBOI MHCTAHLINY;

OrPpaHUYNBACTCS BO3MOXHOCTD ITOAATh UCK
B CYy[I TIepBOil MHCTAaHIIMM O KOMIIETeHIINU
apOMTPOB TapajielbHO ¢ apOMTpakHBIM
MIPOU3BOACTBOM,;

B cJIyJae ecjivi paHee Ha3HAaYeHHbIM apouTp
HE MOXET WCIOJIHSATb CBOM OOSI3aHHOCTH,
YIPOIAeTCsl BO3MOXHOCTh [IJISI CTOPOHBI
Ha3HaYUTh HOBOTO apOMTpa;

CO3IaHbI 3aKOHOJATEIbHbBIC paMKu

MEHUMO K CIIOpY;

COKpAIllaloTC M KOHKPETU3UPYIOTCS BO3-
MOXHOCTH OCITOPUTH apOUTpaxKHOE pe-
IIIEHWE B ClTydae MPEeBBIIIEHUs apOUTpamMu
CBOUX ITOJTHOMOYMIA;

YMEHBIIAIOTCSI CPOKM TTOAaYM XOAaTalCTB
00 OTMeHEe, U3MEHEHUSX U TPU3HAHUU He-
JIECTBUTEIBHBIMU apOUTPAKHBIX pele-
HUM (C TpeX 0 IBYX MECSIIEB);

MPU OCITApUBAHUU apOUTPAKHBIX PEIICHUIA
U KOMITETEHIIMM apOUTPOB B IIIBEICKOM
aneJUIIMOHHOM cyzie (B KauecTBe MepBOii
MHCTAHIIMK) pacliMpeHa BO3MOXHOCTb
MpeaCTaBICHUS 10KA3aTebCTB HAa aHTINM -
CKOM s13bIKe (0e3 repeBoa);

oOxaynoBanue B BepxoBHoM cyzae [IBennu
pellleHUsT amneUISIIIMOHHOIO Ccyda TeIlepb
BO3MOXHO TOJIBKO TP MOJYYEHUU pa3pe-

! Boaee nodpobHo 00 0CHOBHbIX U3MeHeHUsX uumaiime ¢ mamepuane Tamosnol Muxanesoii 6 3mom evinycke.
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ILIEHUsI Ha 3TO OT camoro BepxoBHoro cyaa
(B momojHeHMe K pa3pelleHMIO areuIsiu-
OHHOTO Cy/a).

Kpome Toro, B pesyiabrate pedopMbl 3aKOH
[MIBeu 06 apouTpaxe nmpruodpes HOBYIO CT. 45a,
neiictpyronnyio ¢ 1 Mapta 2019 roga. OHa mocssiie-
Ha MCMOJb30BAHUIO AHTJMICKOIO $SI3bIKa B IIBE-
CKMX CcyJax B IMpoleccax o0 OoTMeHe, U3MEHEHUU
U TIpU3HAHUK HeIeCTBUTEIbHBIMU petneHniit MKA
U oclapuBaHMM KOMMETEeHLIMU apouTpoB. B mepe-
BOJIe HA PYCCKMIA SI3bIK CTaThsl TJIACUT:

B cynebnom nporuecce o cT. 2 4. 2, 33, 34 u 36
aTEJUISILIMOHHBIN CY/JI TTI0 XOAAaTaCTBY OJTHOM U3 CTO-
POH MOXET 3aciylliaTh YCTHhIE CBUIETEIbCKUE T0-
Ka3aHMsI Ha aHTJUcCKOM 0e3 MepeBojJa Ha IIBe-
CKUW SI3BIK.

CkazaHHOE B ITIepBOM ad3alle MPUMEHUMO TaK-
K€ K CyJONpOor3BOACTBY B BepxoBHOM cyge.

DTOT TeKCT, OA0OPEHHbIN MapJaMeHTOM, UICH-
TUYEH BHECEHHOMY TMPaBUTEILCTBOM 3aKOHOIIPOEK-
Ty. IIpaBUTENBCTBO, OAHAKO, COIJIACUJIOCH TOJBKO
C 4acTbI0 HOBOBBEAECHU, MPEAT0XKECHHBIX CIelr-
aJIbHO CO3JaHHBIM JIJISI pa3paboTKU 3aKOHOIMPOEKTa
KOMUTETOM (B (popMe travaux préparatoirs, Uiav moja-
TOTOBUTEIbHBIX MATepPUaIOB), KOTOPHII B CBOEM OT-
yeTe Tpeiara:

*  HaAeJAWUTh amneUIIUMOHHBIE CYAbl IOJHO-

MOYMSIMU MO XOJaTalCTBY OJHOM CTOPOHBI
U C COIJIACHUSI IPYToil B MprUeMJIeMOli cTere-
HU TIPOBOAUTL CAYyIIAHWE HAa aHIVIMHCKOM
SI3BIKE;

e 00s3aTh ame/UISILMOHHBIE CYAbl Mpeao-
CTaBJIAThL 10 3ampocy OOIIECTBEHHOCTHU
HeoOXoauMyto MHPOpPMALUI0 00 UIYIIUX
MO-aHIJIUNCKU CIYyLIAHUSIX C TIOMOIIBIO
MEPEBONOB WJIM WHBIM TOAXOISIINAM CITIO-
coboM;

e 00s3aTh aneJUISILIMOHHBIE CYAbl MPEAOCTaB-
JISTh TIEPEeBOABI HA aHTJIUICKUIA S3BIK ITPO-
TOKOJIOB 3acelaHMii, a TaK:Ke OKOHYATEb-
HBIX U MPOLECCyalbHbIX PELIEHUII BCKOPE
MOCJIe UX COCTaBJIEHMSI/BbIHECEHUSI.

ITpaBUTEIBLCTBO KOHCTATHMPOBAJIO, YTO CTOPO-
HBI ellIe 10 peopMbI MOTJIN ITOAABaTh MMCbMEHHBIC

2Oversyn av lagen om skiljeforfarande. SOU 2015:37, 139.
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CBUJICTEJIbCKUE TTOKA3aHUs MO-aHTJIUINCKU, TTO3TO-
MY B TaHHOM OTHOIIIEHWM 3aKOHOJATEIbHBIX NU3ME-
HEeHUi1 He TpebyeTcsl. A 0053bIBaTh areIISILIMOHHbBIN
CyJl OTIEJIbHO BbIIaBaTh MH(POPMAIIUIO O TIPEACTaB-
JICHHBIX Ha aHTJIMACKOM YCTHBIX M ITUCHbMEHHBIX 10-
Ka3zaTeJIbCTBaX MPAaBUTEIBCTBO HE COWIO HEOOXO1-
MBIM.

Tort akT, yTo B pe3ynbrare pechopMbl UCITOb-
30BaHN€ AHTJMHCKOIO sI3blKa B ameJUISILIMOHHBIX
cylax paclIMpWIOCh JIMIIb HE3HAYUTEIbHO, OBLT
BCTPEUEH KPUTUKOI B apOUTPakKHBIX Kpyrax.

B XoJie MOJATOTOBKU peKoMeHaaui
M0 MOJEpHU3AlIMM apOUTPaKHOTO 3aKOHOAATEb-
ctBa [lIBelMM BBIIEYITOMSHYTBIN CHEMATbHBIN
3aKOHOJATEIbHBIN KOMUTET U3YYUJI UCITOJIb30BaHUE
AQHTJIMICKOTO sI3bIKa B APYTMX CTpaHaX U KOHCTaTH-
poBajl CTpEMJICHUE NOMNYCTUTh AHTJIMHUCKUIA B Ka-
YEeCTBE SI3bIKa CYIOIPOU3BOICTBA B KOMMEPUYECKUX
CIIOpax ¢ MHOCTPAHHBIM BJIEMEHTOM B ILIEJIOM pSie
cTpaH. B yactHocTu:

*  Bo ®panmun Toproswiii cyn Ilapuka co-
3Majl CIelUabHbIe TOApPA3AeJeHUs, T
CYIOIPOU3BOJCTBO  MOXET  IPOXOIUTH
Ha aHIJIMICKOM, HEMEIKOM WJIM HCIaH-
CKOM $I3bIKE€ B 3aBUCHMMOCTH OT SI3bIKOBBIX
3HAHUM CYIbU;

+ B llIBeiinapuu TpaAUIIMOHHO MOXHO MOIa-
BaTh B CyI JTOKYMEHTBI Ha SI3bIKE, OTJINY-
HOM OT OG(UIMAIBHOIO SI3bIKa COOTBET-
CTBYIOILIETO KaHTOHa, 0e3 TepeBoja, eciu
CTOPOHBI M CyAd 00 3TOM JOTOBOPWJIKCH,
a psa cyaedl MpoBOAST MPUMMUPUTEIbHbBIC
MpOILeAypbl MO-aHTJIUNCKH;

* B l'epmanuu B cmopax ¢ MHOCTPaHHBIM 3JIe-
MEHTOM CTOPOHBI MOTYT COBMECTHO OT-
Ka3aTbCsl OT CBOETO MpaBa Ha YCTHOIO Me-
peBOIUYMKA U TIPOBECTU pa30MpaTebCTBO
MOo-aHIJIMICKA (BCe 3asiBJIEHUS CTOPOH,
MPOTOKOJI U PEIIEHUs Cyla JOJIKHBI, OHA-
KO, COCTaBIIITbCS HA HEMELIKOM SI3bIKe)?.

Yrto KacaeTcs KOHKPETHO OCHapyBaHUs ap-
OMTpaXKHBIX pelIeHW B aNe/UISIMOHHBIX Cyaax
IIBemyn, To eme 1o pedopmbl 2019 roma amensi-
LIMOHHBIE CYIbI, BHICTYITAIOIINE B KAYECTBE IEPBOI



WHCTAHIIMY 10 TAKUM JIeJIaM, Yallle BCEro He Tpebo-
BaJIM TIepeBO/Ia MaTEPUAJIOB JIejia, TIPEACTaBIECHHBIX
CTOpPOHAMU B KayeCTBE J0KA3aTeIbCTB, HA aHTJIM-
CKOM $I3bIKE€, B TOM YHCJIE CAMOTO OCITapMBaeMOTI0
apOUTPaXHOTO pelleHUsT (XOTS HEepeAKO XomaTaii-
CTBYIOIIIasl CTOPOHA MO COOCTBEHHOM MHUIIMATHBE
MpeacTaBisiiaa Takoil mepeBoa). MHorma cya mpocui
MpeaCcTaBUTENEH CTOPOHBI JaTh MepeBol HauboJjee
CYILIECTBEHHOM YaCTU pelIeHMSI.

E1ie 10 pecopMbl aneassuMOHHbIN CyA HEpe -
KO BeJI Mepenucky B TaKUX Mpolieccax ¢ MpeacTa-
BUTEJISIMU CTOPOH Ha aHTJIUICKOM $I3bIKE, a B TIPO-
lecce CAylIaHW B ATEUISIIIMOHHOM CYAE OKpyTa
Cgea, pacnojsiockeHHOM B CTOKTojibMe, Ha JOJIIO0
KOTOPOTO TPUXOIUTCST abCOMIOTHOE OOJIBIITUHCTBO
XO0AaTaiicTB 00 OTMEHe, U3MEHEHUU U TIPU3HAHUU
HEIEUCTBUTEIBHBIMU ~ apOUTPaXXHBIX  PEIICHMA,
U paHee JIOIYCKaJIuCh YCTHBIC CBUAETEIbCKUE T0-
KazaHUs Ha aHIJIMIACKOM sI3bIKe 0e3 mepeBoja (Ipu
YCJIOBUM, YTO HUKTO U3 YUACTHUKOB U MIPUCYTCTBY-
IOIIMX B 3ajie Cyla He BO3paxaeT), XOTsS CaMM CJIy-
IIAHUS TIPOXOIMIIN MO-IITBEACKH.

Hanmo ormetuts, yto B IlIBenuu mpakTuyecku
HEBO3MOXHO TOJYYUTh IOPUANYECKOE, 1a U J100oe
BbICIIEE OOpa3oBaHUE 0€3 YHOBJIETBOPUTEIBHO-
rO 3HAHUSI aHTJIMICKOTO SI3bIKa, KOTOPOE SBIISIETCS
00s13aTeJIbHBIM YCJIOBUEM JJIsI TIOCTYTUICHUS B BY3bl.
bazoBoe opuanueckoe odpazoBanue (4,5 romga) Mo-
JKET OTAMYAThCSA IO COAEPXKAHUIO B pasHbIX YHU-
BepCcUTETax, HO HEM3MEHHO BKJIIOYAET P CIELIM-
aJM3UPOBAHHBIX KYpPCOB U MPodheCcCUOHATbHYIO
JIUTEPaTypy MO pa3IMYHBIM 00JIACTSIM IIBEICKOTO
U MEXIYHApOAHOTO TMpaBa Ha aHTJIUMCKOM $I3bIKE.
IMosToMy M 1151 cydeid, U IJIs IIBEICKMX IpeacTa-
BUTEJIEN CTOPOH IOPUANYECKUN aHTIIMUCKUAN A3BIK
SIBJISIETCS TIPUBBIYHBIM PAOOYNM UHCTPYMEHTOM.

B nyonmkauuu The English Proficiency Index
ellle HECKOJIBKO JIET Ha3all OTMEUYajaoCh, UTO OKOJIO
65% Bcex 1IBENOB 3HAIOT AHIIMIICKUI, YTO BBIBEJIO
[IIBeunio Ha MepBOE MECTO IO ITOMY MOKa3aTeo
CpenM HEeaHTJIOS3bIYHBIX CcTpaH (Brepenu [ommaH-
muu u Jdanun). JIns oOpa3oBaHHOM YacTW Hacese-
HUS U MOJIOZIEKM MOXHO TOBOPHUTDH O MPAKTUUECKU
BCEOOIEM BJAJACHUM AHTJIUMCKUM SI3BIKOM, XOTSI
ObI TACCUBHOM.

3aKoHOIATeIbHbIII KOMUTET ITPUBOAUT B CBOEM
OTYeTe Psll ApTYMEHTOB B MOJIb3Y TOTO, YTOOBI pa3-
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pelInTh 0oJiee IIMPOKOE MCIIOJIB30BAHWE AHTIMIA-
CKOTO SI3bIKa B KacalolInuxcs apOUTpaxa Ipoleccax
B aneJUISLIMOHHBIX Cyaax.

B wacTHOCTHM, 3TO TTO3BOJIMJIO OBl CTOPOHAM,
KOTODPBIE BEJIM apOUTPAKHBIN CITOP HA aHIJIMICKOM,
MPOJOJIKUTL CBOM IIPEHMST Ha aHTJIMIICKOM, TEM ca-
MBIM 3KOHOMSI BpeMsI M JIEHbI'M, UYTO, B CBOIO OdYe-
peab, ycunuiio Obl IpUBiIeKaTebHOCTH IlBenmu
KaK MecCTa pacCMOTPEHUSI MEXKIYHAPOMTHBIX apOu-
TPaxKHBIX CIIOPOB B TIJIa3aX MHOCTPAHHBIX YUaCTHU-
KOB.

OaHako He cieayeT 3a0bIBaTh, UTO B aOCOJIIOT-
HBIX HUdpax pedb UIET 00 OYeHb HE3HAYUTEIBHOM
KOJIMYECTBE ITIpolieccoB. M3 Bcex OCITOPEHHBIX ap-
OMTpakKHBIX pEILICHU, TT0 COOPAaHHONW KOMUTETOM
craTucthke, 42% ObIIM Ha AHIIMIACKOM; U B DTHX
cIyJastX MOXKHO IIpeAIoiarathb, YT0 CTOPOHBI IIPEI-
oY ObI BECTU IPOILIECC OCITapUBaHUS PEIICHUIA
TOXE TMO-aHTJIMHACKU. HDTO COOTBETCTBYET BCETO
BOCBMM XOJATaliCTBaM B T'OJI, M3 KOTOPBIX 38 % nnbo
OT3BIBAIOTCH, INOO OTKJIOHSIOTCS, U TOJILKO 62% (TO
€CTh B CPEIHEM IISITh XOJATAUCTB B TOM) pacCMaTpu-
BalOTCS 110 CYIIECTBY M 3aBEpINAIOTCS BHIHECEHUEM
pelIeHUs ale/UITIMOHHOTO CyIa.

KomuTeT mpuiien K BBIBOAY, YTO BCE 3TO
HE JaeT JOCTaTOYHO BECKUX apTyMEHTOB M OCHO-
BaHWIA IIJIT TOTO, YTOOBI JONYCTUTh BEACHUE BCETO
mnpoiiecca, B TOM YHUCJIEe 3aceJaHWil U IPOTOKOJIOB,
a TaKKe BBIHECEHME pPEIICHWI INBEICKUX CYIOB
Ha aHTJIMIACKOM SI3BIKE.

B monw3y cymomponsBoicTBa Ha IIBEICKOM
SI3BIKE B TAKMX IIPOIIECCaX KOMUTET yKa3all CIIeAyI0-
1ee:

* B HacToslIlee BpeMsl eIBa JM BO3MOXHO
00eCITeUnTh TPAKTUYECKHE MEXaHU3MBbI
HCITOJIb30BAaHUS aHTJIMICKOTO B KayeCTBe
sI3bIKa pa3doMpaTeIbCcTBa B IIBEACKUX CY-
JIaX, B YaCTHOCTU ITOTOMY, YTO 3TO TpeOy-
€T JOTOJHUTENIbHONM ITOATOTOBKU CYIAEH,
a TakKe HaJlMuusl Y HUX OITBbITA BEACHMS
Ipoliiecca W HalMCaHUsT PeUIeHU o-aH-
[JIMIACKH, YTO ITOTPeOOBaIo ObI HE OIpaB-
JAaHHBIX LEISIMU SKOHOMMWYECKUX 3aTpar.
OTyacT 3TO MOXKHO 00€ECITEeUUTh IPUBIIE-
YeHWEM BEOyIIMX agBOKATOB C COOTBET-
CTBYIOILIMM OITBITOM, OTHAKO B 3TOM CJIydae
CTaBUTCS II0J, COMHEHHE HE3aBHCHMOCTH
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areJISIUOHHBIX CYI0B M KOJUIETMAJIbHOE
COTPYAHUYECTBO MX cynei. B monrocpou-
HOI TMepCreKTUBe, MO-BUANMOMY, BCE XKe
BO3MOXHO MPUBJIEYb K TTOCTOSTHHOMW pabo-
T€ B CyJdaxX COOTBETCTBYIOIIMX Mpodeccro-
HaJIOoB;

*  peuleHus amne/UISIIMOHHBIX CYI0B, OCO-
OCHHO B CclyyasX, KOrJga OHU SIBJISIIOTCS
OKOHYATEJIbHBIMI W HE JTOIYyCKaloT 00XKa-
JIOBaHMSI, YaCTO UMEIOT 3HAaYEHUE HE TOJIb-
KO JUISI YYaCTHMKOB KOHKPETHOIO CITOpa,
HO M IS Pa3BUTHSI TPABONPUMEHUTEb-
HOI TPaKTUKM, a B psIZie CydaeB MOIeXKAT
HCIIoJHeHUIo B caMoii IlIBeruu;

* He cJieayeT 3a0bIBaTh, UTO COIJIACHO IIBEI-
CKOMY 3aKOHY O sI3bIKe® IIBEICKUI SI3BIK
SIBJIIETCSI OCHOBHBIM si3biKoM IlIBennu,
OOIIMM IS XXUTeJIel CTpaHbl, a rocyaap-
CTBEHHBIE OpTaHbl HECYT OCOOYIO OTBET-
CTBEHHOCTb 3a WCMOJIb30BAaHUE M TOCTYII-
HOCTb 3TOTO SI3bIKa JIJISI BCETO HAaCEJICHMSI.
Bce rocymapcTBeHHBIE TOKYMEHTBI TOJXK-
Hbl COCTaBJISITbCS Ha IIBEACKOM SI3bIKE.
B ToM ke 3aKOHe yKa3bIBaeTcs o0liee mpa-
BUJIO, UTO IIBEJCKUN SIBJISIETCS SI3BIKOM CY-
JIOTIPOU3BOJICTBA (XOTSI U3 HETO BO3MOXKHBI
uckimodeHus). [lpu aToM cyaeOHBI TTpo-
necc B IIBenMy OTKPBITHIA W JOCTYITHBIN
JUIST IIUPOKOM OOIIECTBEHHOCTH, KOTOpasi,
TakKrM 00pa3oM, BIlpaBe TpedoBaTh NHGOP-
Malllu TO-IIBEACKU.

OIHOBPEMEHHO C 3TUM KOMUTET KOHCTaTUPO-
BaJl, YTO B CBETE HE3HAUUTEIHLHOTO KOJINYECTBA Je,
KOTOpbI€, BOBMOXHO, pacCMaTpUBAJIUCh Obl Ha aH-
[JIMACKOM, €C/i Obl y CTOPOH OBLIT BBIOOD, U B CUJTY
orpaHMYeHHOro ((akTuyecku He OOHapyKEHHO-
ro) MHTepeca K HUM IIUPOKON OOIIECTBEHHOCTH,
HE BJIAQNCIONIECW AHIJIUNACKUM, IOIYCTUMO MCKITIO-
YeHUe U3 OOIIMX MpaBWI, OTPaXKE€HHBIX B 3aKOHE
0 sa3bIke. OMHAKO Ha HACTOSIIIMI MOMEHT KOMUTET
CUMTAET TMPEANTOYTUTETbHBIM JIJI1 aneUISILIMOHHBIX
CYyIOB TIPOJAOJIKAaTh BECTU IPOTOKOJBI W BBIHO-
CHUTb pellleHUs] MOo-IIBeACKU. Elle onuH apryMeHT:

B cJlydae CyIOTPOMU3BOACTBA Ha AaHTJIMICKOM SI3bIKE
MOJATrOTOBJICHHBIE HA IIIBEICKOM PELIEHUST, HYKIa10-
1yecs B MepeBojie Ha aHTJIMUCKUI, TOJDKHBI ObLIN
ObI MepeaaBaThCs BHEIITATHBIM TTEPEBOAYMKAM €I11e
JI0 TOTO, KaK CTaJIi ObI U3BECTHBI CAMUM CTOPOHAM,
YTO BBI3BIBAET CEPbE3HYI0 03a00UYEHHOCTh C TOUKHU
3peHUsI KOH(GUIEHIIMATbHOCTH.

B 1menom, kak ObLIO CKa3aHO BBIIIE, MPaBU-
TEJIBCTBO COWIO IOCTATOYHBIM JOIYCTUTh 3aciy-
IIMBaHME YCTHBIX TTOKA3aHW 6e3 mepeBoja, U 3TUM
orpaHuumiiach pedopma B chepe MCHoab30BaHUS
MHOCTPAHHOTO SI3bIKa U O0JIETYEHUST y4acTusl MHO-
CTpaHIIEB B YKa3aHHBIX CITOpax.

S1 TMYHO cyuTalo, YTO MPOBeAcHHAs pedopMa
MPaKTUYECKU HE U3MEHUJIA U He 00JIerymnsia CuTya-
11O B 001acTH si3bIKa. [IpuBiieueHre yCTHOTO Tepe-
BOJYMKA IS TIepeBOa CBUAETEIBCKUX MOKa3aHUM
Ha CAyIIaHUW — B OTJWYKE OT HEOOXOIMMOCTH 3a-
paHee MOJArOTOBUTH NMUChbMEHHBIC TTEPEBOALI — HU-
KaK He OTKJIa/JbIBaeT BO3MOXHOE HAUasao CAYIIaHUs
M elBa JIM 3aMETHO YBEJMYMBACT €r0 TMPOJOIKM-
TEJIBLHOCTH (0OCOOEHHO B Cllydyae CMHXPOHHOTO Tie-
peBoza), B TO BpeMsl KaK TOMOTHUTEIbHBIC PACXOIbI
Ha cyJIeOHOTro mepeBoIYrKa, Mo OLIEHKEe KOMUTETa,
cocTapisior nopstaka 200 eBpo/neHb 3a OJHOTO T1e-
peBOAYMKA, UTO HECYIIIECTBEHHO TOBBIIIAECT pa3Mep
CyneOHBIX PacX0/I0B HE3aBUCHMMO OT TOTO, KTO B KO-
HEYHOM MTOTe UX MoHeceT. B cutyanuu, Koraa rnpo-
TOKOJIBI I pELIEHUST, B TOM YUCJIe OTpaXarolyue CBY-
JETEeJIbCKHUE TTOKa3aHWsl, JOJDKHBI B JTIOOOM ciIydae
COCTaBJISITHCS Ha IIBEICKOM SI3bIKE, HAJTUYME IITBE/I-
CKOTO TIepeBOMYMKA JJIs YCTHBIX MOKa3aHUi Mpe-
CTaBJISIETCS CKOpee TOJIe3HbIM UM SKOHOMUYHBIM:
YMEHbIIIaeTC PUCK HEAOMOHUMAHUS TTOKa3aHUA
CY/ZIOM, a CY/IbsIM U MUHBIM PA0OTHMKAM CyJa HE MPU-
XOAUTCSI CaMOCTOSITEIbHO MUCbMEHHO TIEPEBOAUTD
Ha IIBEACKMI YCIBIIIAHHOE HA aHTJIUCKOM SI3BIKE,
PUCKYysl HETOUYHO U HEIOCIeI0BATEIbHO UCITOIb30-
BaTh TEPMUHOJIOTUIO B CBOEM MEPEeBOJIE U BIOOABOK
TpaTsl Ha 3TO BpeMs. Te yuacTHUKU Tpolecca, KO-
TOpBIC TIPEAMOUTYT CIAYIIATh MOKa3aHUsI Ha SI3bIKE
OpUTMHAaNa, MOTYT JejaThb 3TO OeCIpensaTCTBEHHO
U TIPY HAJTUYUM TTePEeBOIMKA.

B xauecTBe ciemyrolero iara MHe MpeacTaB-

3 Swedish Language Act. Swedish Code of Statutes no: 2009: 600; https.//www.regeringen.se/contentassets/9e56b0c78ch-

5447b968a29dd 14a68358/spraklag-pa-engelska.
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JISIeTCS pallMOHAJBbHBIM JIOMYCTUTh PacCMOTPEHME
YKa3aHHBIX KaTeropuii CyaeOHbIX J1eJT U BbIHECEHHE
pellIeHnI IO HUM Ha aHTJIMACKOM SI3bIKE, €CJIW aH-
[JIMACKUI SIBJISICS SI36IKOM apOuTpaka u apouTpax-
HOTO peleHus. Takol moaxoa BUAUTCS ONTUMAaTb-
HBIM C TOYKH 3pEHUS apOUTPaKHO-POLIECCYTbHOM
U cyneOoHoi sakoHoMUM. OH JaeT 3aMeTHBIE IPeUMy-
IIECTBa WHOCTPAHHBIM YYaCTHMKaM Tpolecca (0e3
yiiepba 11 BO3MOXHBIX IIBEACKUX YYaCTHUKOB,
paHee yXe COTJIACUBIINXCS Ha PACCMOTPEHHUE CBO-
€ro Criopa Mmo-aHIJIMACKKU) U TeM CaMbIM J100aBJIsIeT
npusiekareabHocTH IIBennu Kak MecTy MpoBee-
Hus apouTpaxa. Yto Kacaercs nmpodeccuoHaIbHOM
KOMMETEHIIUM PabOTHUKOB CYIOB, KaXXeTCs ecTe-
CTBEHHBIM COCPEJOTOYUTH BCE MIBEACKOE CYAOTPO-
M3BOJICTBO IO TaKMM JejaM B OTHOM ATIEJISIIN-
OHHOM cyne okpyra CBea, KOTOPBII yxXe Mo (hakTy
paccMarpuBaeT aOCOTIOTHOE OOJBIIUHCTBO TaKUX
JieJ1. DTO TTO3BOJINIIO ObI 00JIee KOHLIEHTPUPOBAHHO
HCITOJb30BaTh MUMEIOIIUXCS SKCTIEPTOB, MTHBECTUPO-
BaTh PECypPChI B UX MPOEeCCUOHATBHYIO TTOATOTOBKY
U MPETOCTaBUTh UM BO3MOXHOCTb KaK MOXHO Yallle
MPUMEHSTh CBOM HaBbIKM Ha IPaKTHKE. DTO XKe
oIpaBaaio Obl HaeM BBICOKOMPO(hECCHOHATbHBIX
IITaTHBIX TMEPEBOAYMKOB, YTO TO3BOJMUIO OBl pe-
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IIMTh BOMPOC O KOH(UACHIUATBHOCTU U HEAOITy-
CTUMOCTHU TMepeaayd MHPOpMalUM BHEIITATHBIM
CIICLIMAJIUCTaM.

Ecnu ke roBoputh 00 oOecrneyeHUU AOCTyMa
K CyaeOHBIM MaTepuajaM IIMPOKOI 001IeCTBEHHO-
CTH, HAIO OTMETUTH, UTO OOIIee KOJIMUYECTBO NEI,
rae B MOpPsIAKe UCKJIOYEHUS UCITOJIb30BaJICs ObI aH-
TJIMACKAM S3bIK BMECTO IIBEIACKOr0, Kak MpemIo-
KEHO BBIlIE, OYEHb HE3HAUYUTEJIBbHO, a CaAMU 3TU
MPOLIECCHI TI0 CBOEMY XapaKTepy, KaK IMpaBUIo, UH-
TEePECHbI JIMILb CHeLaIMCTaM B 00J1aCTU pa3pellie-
HU CIIOPOB, MPEKPACHO BJIAACIOIIUM AHTJIMACKUM.
B ManoBeposITHBIX ciydasx MpOsIBACHUS OOle-
CTBEHHOCTBIO MHTEpeca K MoIy4yeHU10 MHDopMaluu
Ha IIBEICKOM SI3bIKE CYAbl MOTJIU ObI MPEI0CTaBIISITh
MHMOPMALIUIO O XapaKTepe MPOXOASIIMX MPOLEeCCOB
1 o0lleM coaepKaHUM KOHKPETHBIX JOKYMEHTOB.
B 11e10M Takoe uckioueHMEe B CIIelIMaJbHOM 3aKO0-
HOAATEIbCTBE U3 OOLIMX MPUHIIMIIOB 3aKOHA O SI3bI-
Ke, KaK MHe KaxeTcsl, ObLIO ObI ONpaBAaHHbIM.
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[MNMPU3HAHWE N MCINMOJIHEHWE
MHOCTPAHHbBIX APBEUTPAXXHbIX
PELLUEHWNIW, BBIHECEHHbIX B
APBUTPAXXHOM NMHCTUTYTE
TOPITrOBOW MANATbI CTOKIOJIbMA,
HA TEPPUTOPWWN PECITYBJTNKN
BEJIAPYCb

AnekcaHop Xpanyukul
[apmuep, adsokam, adsokamckoe 6ropo «Cbicyes, boHOapy,
Xpanyukuti CbX», MuHck

Banepus CunvyeHKo
Mnaowuti ropucm, adeokamckoe 6ropo «Coicyes, boHOapb, Xpanyukuli
CBX», MuHck

poutpaxHbiii MHCTUTYT ToproBoil manatel Crtokroibma (SCC)
Ha CETOAHSIIHUN eHb SIBJSETCS OMHUM M3 HamboJjiee MpHBJIeKa-
TEJIbHBIX U1 Oesopycckoro 6usHeca. CKopee BCero, UCTOPUYECKHU

3TO 00YyCI0BIEHO TeM, uTo enle B 1970-e romsl CTOKTOJIbM OBLIT TPH-
3HAaH B KayeCTBE HENTPaJIbHOIO MECTa pa3pellleHUs] CIIOPOB, BBITCKAIOIINX
U3 JOTOBOPOB COBETCKO-amepuKaHcKkoil Toprosiu. C toro momeHTta SCC,
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OCHOBaHHBIN eule B 1917 roay, cTaia omiHUM U3 Beay-
IINX apOUTPaKHBIX MHCTUTYTOB.

B cootBercTBUM ¢ MH(pOpPMALIME, TTpeacTaB-
JleHHoi Ha oduunanbHoM caiite SCC!, B mepuoj
¢ 2010 mo 2017 rox craTMcTUKA €] C ydacTheM Oe-
JIOPYCCKOM CTOPOHBI BBIIJISIAEA CACAYIOIINM 00pa-
30M:

2
.I

2010 2011 2012 2013 2014 2015 2016 2017

N

-

CornacHO CTaTUCTUYECKUM JTAaHHBIM IO Jesi-
TEJIBLHOCTHU OEJIOPYCCKUX CYA0B OOIIEl IOPUCIUKITUN
3a nepBoe noyyroaue 2018 roga, B 95KOHOMUYECKUE
cynbl moctynuio 408 3asBaeHUit Mo aejaaM 06 ooxka-
JIOBAaHWY peLIeHUI MEeXIYHAPOIHBIX apOMTPaXKHBIX
(TpeTeiicKuX) CyI0B M O BbIAa4ye MCIOJHUTEIBHOTO
JIOKYMEHTa, U3 KOTOPBIX JEBAThH ObLIM BO3BpAIllCHbI
0e3 pacCMOTpEHHUSI>.

Ha Ttexymmii MOMEHT OOJILIIMHCTBO 3asiBiie-
HUI O TIpU3HAHWUU W NPUBEICHUM B MCIIOJIHEHUE
MHOCTPAHHBIX apOMTPaKHBIX PEIICHWII BO3Bpalla-
10TCsI 6€3 pacCMOTPEHUS MO MPUYMHAM, CBSI3aHHBIM
¢ (He)mpeaocTaBJCHUEM TMOIJUHHOTO apOUTpaxK-
HOTO peIleHMs]/COoTJIallieHUsT WU ero HaaJlexalluM
00pa3oM YJIOCTOBEPEHHOI KOMWU, a TaKXKe IO~
TBEP>KICHUs YIUIAThl TOCYIapCTBEHHON MOILIUHBI.

Tak, Dxonomuueckuii (0o 1 aueaps 2014 eoda —
Xozaiicmeennwtit’) cyd Muncka céoum onpeodenenuem

! https.//sccinstitute.com/statistics/.
2 hitp.//www.court.gov.by/ru/justice_rb/statistics/.
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8o38pamun 6e3 paccmMompenus 3aseeHue 83blcKame-
A5 0 NPUBHAHUU U NPUBEOeHUU 8 UCNOAHEHUE PeuleHUs
SCC, ykaszaes, umo 3asseumenem He npedcmasieHo 8 cyo
nooAuHHOe coeaauieHue 00 apoumpayicHom pazoupa-
menvcmee uau e2o Haoaedcaujum o6pa3om 3a6epeHHas
Konus.

B cynebGHOM 3acemaHuM Cya ycTaHABIMBaeT
HaJIMYME WM OTCYTCTBUE OCHOBAaHWM ISl OTKasa
B NMPU3HAHUM W TNPUBEICHUM B MCIIOJIHEHUE WHO-
CTPAaHHOTO apOUTPaXKHOTO peleHus. JJaHHbIE OC-
HOBaHMsI TIpeaycMoTpeHbl cT. V Hplo-Mopkckoit
KOHBEHIIMU: OCHOBaHMS YacTHOTo Xapakrtepa (1. 1
cT. V) 1 OCHOBaHMS MyOIMYHOTO Xapakrepa (1. 2 CT.
V).

OTneabHOTO BHUMAHUS 3aCiy>KUBAIOT OCHO-
BaHUs MyOJMYHOTO Xapakrepa. Takue OCHOBaHWMSI
MOTYT OBITh IIPUMEHEHBI 110 UHUIIMATUBE SKOHOMU-
YeCKOTo Cy/a BHE 3aBUCMMOCTHM OT HAJIMUUS XOna-
TaiicTBa 00 3TOM CTOPOHBI, ITPOTUB KOTOPOIA BBIHE-
ceHo apouTpaxHoe peiieHue. [TyoIuuHbIN MOpsIaA0K
SIBJISIETCS JOCTATOYHO TMOMYJISIPHBIM OCHOBaHUEM
JUIST OTKa3a B MPU3HAHUM U MPUBEICHUM B UCITOJI-
HEHUE WHOCTPAHHOTO apOUTPAXKHOTO pPEIICHMUS,
npuueM 3akoHomaTeabcTBO Pecnybiauku bemapych
He 3aKperuIsieT MepeyHs CIIOPOB, KOTOPbIE HE MOTYT
OBITh TIPEAMETOM apOUTPAKHOTO pa30UpaTebCTBA.
Kaxnplit pa3z Borpoc 006 apOUTpadbeTbHOCTH CIIopa
JOJIKEH PeIaThCsl CY/IOM.

B 1O xe Bpemsl CyIIeCTBYET IMOJOXUTEIbHAS
JUHAMWKaA B OTHOIICHUHY TIPU3HAHUS U TIPUBEICHUS
B UCITOJTHEHME MHOCTPAHHBIX apOUTPaKHBIX pelle-
Huii, BeiHeceHHBIX B SCC, Ha Tepputopun Pecry-
onuku bemapychk.

B uacmnocmu, 6 odnom uz onpedenenuii 3KoHO-
mudeckuil cyd pazpeutun NPpUHyoumenbHoe UCHOAHeHUe
peuwernus SCC. llogodv omeemuurxa o mom, umo SCC,
paccmompesuiuil cnop mexcoy CmopoHamu KOHMpPAK -
ma, He 5645emcs KOMHEMEeHMHbIM 0peaHoM, Obliu
NpU3HaHbl HE0OOCHOBAHHBIMU.

3C 1 aneaps 2014 c00a ¢ Pecnybnauke beaapyce cywecmeyem edunas cucmema cyooe o0uieil HpucouKuuu, Komopas
0bsedursem obuue u xo3saicmeerHole cyovl. IlociedHue bviau nepeumeHo08aHsl 8 SKOHOMUYecKUe cyobl obaacmell CMpaHbl U
2. Muncka. Boicuiuii xozsiicmeennuiii cyd Pecnyoauku Beaapyco npucoedunuiacs k Bepxosnomy cydy Pecnyoauxu beaapyce.
Bcs cucmema cyodoe obuyeil ropucouxyuu eosenasnsemces Bepxoenoim cyoom Pecnyoauku beaapyce.
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Kak caedosano uz apbumpaiicHoii 02060pKuU,
CMOPOHbI 0npedeaun, Ymo KOMNemeHmHbM 0PeaHOM
no paccmompenuro cnopa O0yoem s6AsamuCi He 20Cy-
dapcmeeHHblil, a MelcOyHapoOoHblil apoumpaicHulii cyo
U 4mo 0aHHbLIL mpemelcKuil cyo 00axceH Oblmb NOCMO-
AHHO Oelicmeyrowum u Haxooumoscs 8 2. Cmokeonvme
(Illseyus). Ilockoavky omeemuukom He npedcmasne-
Hbl doKazamenbcmea moeo, umo ¢ Cmokeonvme cyuje-
cmayem UHOU NOCMOSHHO Oelicm8yIouUuil MeicoyHa-
POOHbLIL cy0, HeMOUYHOe HAUMEHO8AHUEe apOUmpaidcHol
02080DKU 6 Hacmu YKA3aHus Ha apoumpajichvlii cyo
He MOJIcem 8bi3bl8aMb COMHEHUS 8 MOM, YIMO CHOPOHbL
npu 3akaroueHuu 0oeo8opa umenu 6 eudy Apoumpadic-
Hotll uncmumym Topeoeoii naramer Cmokeonsma®,

B ewe oonom odene cyd nepeoii uncmanuyuu, py-
K0BOOCMBYACh HOPMAMU  MEICOYHAPOOHbIX — CO2Ad-
wenuil u 3axkoHooamenvcmea Pecnyoauku beaapyce
U y0oenemeopss 3as64eHue 0 NpUsHaAHuu U npugede-
Huu 6 ucnoanenue peuerus SCC, 000CHOBAHHO npu-
uen K 8bl600y 0 mom, 4mo npeocmasnerHHvle 00KyMeH-
mol ceudemenbcmeyrom 00 OMCYMcmeuu OCHOBAHULL
0415 0MKA3a 6 NPU3HAHUU U NPUBEOeHUU 8 UCNOAHeHUe
VKA3aHH020 peulerus, a apoumpasicHulii npoyecc npo-
x00un 6 coomeememeuu ¢ Hopmamu SCC°.

Aronomuueckumu cyoamu I poonenckoii u bpecm-
CKoll obaacmell paccmMompensl mpu 3as84AeHus 0 npu-
SBHAHUU U NpusedeHul 8 UCHOAHeHUe Ha meppumopuu
Pecnybauxku beaapyce mpex peuieHuil, 6blHECeHHbIX
TIIC, o 83vicKaHuU 3a00AXCEHHOCMU 3a NOCMABAEH-
HbLIL MO8ap, NPOUEHMO8 U NPoYUX pacxodos ¢ pesu-
deumos Pecnybauxu beaapyce. Bo écex mpex cayua-
ax Ha ocHoganuu Hopm XIIK Pecnybauxu beaapyce
u Huio-Hopkckoii koneenyuu cyosl yoosremeopunu
3aa61eHUs U 8bl0aalU CYOeOHble NPUKA3bL 045 NPUHYOU-

MeAbH020 UCNOAHEHUS peulenull Ha meppumopuu Pe-
cnybauku Beaapyce®.

MOXHO ¢ YBEepPEeHHOCTBIO CKa3aTh, YTO CYIbI
Pecnyonuku benapych BeayT akKTUBHYIO padOTy
110 PaCCMOTPEHMIO 3asBJICHUIA O TIPU3HAHUU U WC-
MOJIJHEHUU WHOCTPAHHBIX apOUTPaKHBIX PELICHUIA,
B ToM uncJie BbiHeceHHbIX SCC.

4 Koabacoe P. A. Kommenmapuii cydeonoii npakmuku no deaam 0 APUSHAHUU U NPUECOCHUU 6 UCHOAHEHUE pelleHull
UHOCMPAHHBIX CYO08 U UHOCMPAHHBIX APOUMPAIICHBIX peteHUil, 00 00ICAN08aHUU PelleHUll MeXCOYHAPOOHbIX apOUMPAaNCHBIX
(mpemeiickux) cy0oe, Haxodaujuxcs Ha meppumopuu Pecnyoauxu benapyce u o evidaue ucnosnumenvrozo aucma //
KoncyassmanmlIlaroc: Beaapyco [ Daexkmponnsiii pecype] / Q00 «FOpCnekmp», Hauy. uenmp npasosoii unghopm. Pecnybauku

benapyco. — Munck, 2019.

3 [Tocmanosaenue KaccayuonHoi Koateeuu Boicuieeo xossaiicmeennoeo cyoa Pecnybauku beaapycs om 10 aueaps 2007 eoda

(deao Ne 2-4/Hx/2006/1226K).

¢ Koabacoe P. A. Kommenmapuii cydebnoii npakmuku no deaam 0 NPUSHAHUU U NPUBCOCHUU 6 UCNOAHEHUE DeuleHUll
UHOCMPAHHBIX CYO08 U UHOCMPAHHBIX APOUMPAIICHBIX peteHUil, 00 00ICAN08aHUU PelleHUll MeXCOYHAPOOHbIX apOUMPAaNCHBIX
(mpemeiickux) cy0oe, Haxodaujuxcs Ha meppumopuu Pecnyoauxu benapyce u o evidaue ucnosHumenvrozo aucma //
KoncyasmanmlIlaroc: Beaapyce [ Dnexkmponnsiii pecype] / 000 «OpCnekmp», Hau. uenmp npaeosoii unghopm. Pecnybauku

benapyco. — Munck, 2019.
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Ob30P CYLAEBHbIX
PELLUEHNW PO

Banepus lNuenuHuesa

MOCKOBCKWW CYO OTMEHWN
PELUEHWVE APEUTPA ®UHCKOIO
TPETEMCKOIO CYA BE3 CTATYCA MNAOAY

Homep pena B rocyaapcTBeHHOM cyae:
A40-222647/18-63-1801.

CTopoHbI criopa:
00O «JltomeH-100» - 3ag9BMUTENb B FOCYAAPCTBEHHOM CYAE, UCTELL B TPETEMCKOM CYyaE;
000 «[lekpac» - OTBETUYMK B TPETENCKOM CYyae.

PaspeluaBLumnii cnop TpeTeNCKUn cya,:
TpeTenckum cyn, o6pasoBaHHbIN CTOPOHAMU 419 pa3peLleHns KOHKPETHOro cropa.

MpeacTaBuTeNn CTOPOH B TPETENCKOM Cyae:
H/n.

ApbuTtp:
A. A. byT, ap6buTp XeNbCUHKCKOro MeXayHapoaHOro KOMMep4YeCcKoro apouTtpaka.

MpepcTaBUTENN CTOPOH B rOCYJ,apCTBEHHOM cyae:
00O «JltomeH-100»: C. B. 3apembo.
000 «[ekpac» - H. C. TonybkuHa.

Cyabs, BbIHECLLUUI pELLEHUE B rOCYAapCTBEHHOM cyae:
T. H. NwaHoBa.

0 MHEHUI0 ApOUTpaKHOTo cyda ropoga MOCKBBI, BbI-
HECEHME pPelIeHUs TPETEWCKUM CYyIOM B OOXOI ycTa-
HOBJICHHOI 3akoHOM Poccuiickoit ®enepanuu mpo-
LIeTypbl HapyliaeT MyOJMYHBIA Topsimok. K Takomy
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BBIBOMLY MPUIIET CYyI B CBOEM OIpeaeIeHUN OT 28
nexkabps 2018 romal.

B rocynapctBeHHbIl cya ¢ TpeboBaHMEM 00 OT-
MEHE pellIeHUsT TPETEMCKOro cyaa, 00pa3oBaHHOTO
CTOPOHAMU IJIsI pa3pellieHUs] KOHKPETHOTO Cropa,
00paTUIOCh OOIIECTBO C OTPaHMYEHHON OTBET-
ctBeHHOCThIO «JItoMeH-100». OcmapuBaeMoe pe-
IIeHWEe OBbLIO BBIHECEHO apOUTPOM XeJIbCUMHKCKOTO
MEXIYHApOIHOTO KOMMEpPUYECKOro apoutpaxa A.
A. bytom. Criop BO3HUK MpPU WUCIIOJHEHUU AOTO-
BOpa IMOCTAaBKU, 3aKJIIOYEHHOTO MEXIY 3asiBUTEIEM
1 000 «Jlekpac» B nekadbpe 2017 rona. OcHoBaHUEM
JIJISI OOpaleHus B TPETEUCKUIA Cyll IBIsIach COaEp-
Kalllasicsl B COTJIallleHUM OTOBOPKaA, COTIACHO KOTO-
pOI¥i BCe CITOPHI, CBSI3aHHBIE C TOTOBOPOM, TTOIEXKAT
pazpenieHru0 B XeJbCUMHKCKOM MEXIyHapOIHOM
KoMMepueckoMm apoutpaxe (XMKA) npu Mexny-
HapoaHOI acconanuy apouTpoB OUHISTHINN.

XeTbCUHKCKUIA MEXKITYHAPOIHBIA KOM-
MepuyeckMii apOuTpax ObLT BHepBble 00pa3oBaH
npu MexXAyHapOoIHOU accolMalluy TPakTaHCKOTO
cynornpousBojactBa B ¢deBpane 2014 roma’. OmHuM
13 UHULIMATOPOB €ro CO3MaHUS BBICTYIIMIJIO HEKOM-
MepUyecKoe MapTHEPCTBO «Jleq0BOI LIEHTP 2KOHO-
muyeckoro pa3sutust CHI». 3agaueit XMKA saBnsi-
eTcs o0ecreyeHre He3aBUCUMOTo pa30upaTesibcTBa
9KOHOMMYECKUX CIIOPOB CYOBEKTOB 3KOHOMMYE-
CKOW eITeIbHOCTH, BXOJSIIMX B pa3IMYHbIE UHTE-
rpaloHHbIe 00beaHeHN. B 2016 rogy apoutpaxy
OBUIO TIPUCBOEHO €ro HbIHEIIHEee HalMEHOBAHMUE.
Anmunuctpatopsl XMKA — ¢duHckasgs MexnyHa-
pomHasi accouuanusi apoOMTPOB KOMMEPUYECKUX ap-
OUTpaKHBIX CYIOB M OJHOMMEHHAas OpraHu3alus,
Haxonsmasicsa B Bene. ITo naHHBIM ouIIMaTIbHOTO
WHTEPHET-pecypca apOUTPakKHOTO  YUPEXKIEHUS,
B JaHHBIA MOMEHT O(hOPMJISIETCSI €ro MPaBOIpeeM-
CTBO C aJIMUHUCTPUPYIOIIEH opraHu3anueit (opra-
HuzauusaMu) 1o geareabHoctu XMKA B Poccum.
TepputopuanbHasg Kojeruss XMKA Haxoautces
B Mockse.

Hckosoe 3asBienne OOO «JltoMeH» ObLIO
MPUHATO K MPOU3BOJCTBY MOCTAHOBJICHUEM TIPEI-
cenatenst Poccuiickoii komteruu XMKA C. B. be-

JI03epCKOM. DTUM Xe IMOCTaHOBIeHUEM ObLT 00pa3o-
BaH TpeTeiickuii cyn ad hoc B cocTaBe TpeTeiickoro
cynbu — apobutpa XMKA A. A. byra. Pelienuem
00pa3oBaHHOTO 7151 pa3pelleHus criopa apouTpaxa
¢ 00O «/lekpac» ObLIM B3bICKAHBI YOBITKH TTO TOTO-
BOpPY MTOCTAaBKMU.

IIpu paccmoTpeHun Bompoca 00 OTMEHE pe-
IIEHUST TPETeMCKOro cyda ToCyIapCTBEHHBIN CyI
00paTWI BHUMaHUE Ha TO, YTO XETbCUHKCKUI MEX-
JYHApOJHBI KOMMEPYECKUIA apOUTpaK He MOJTYIIT
MpaBa Ha OCYIIECTBIeHUE (QYHKIUN TTOCTOSIHHO
JEHCTBYIOIIETO apOUTpaskHOTO yupexaeHus. CTaTyc
XeNbCUHKCKOTO MEXIyHAapOIHOTO KOMMEPYECKOTO
apouTpaxka nmpu MeXayHapoaHOI accolraliuy ap-
ouTpoB OUHATHANN KaK MTHOCTPAHHOTO apOUTpaX-
HOTO YYpEXICeHUs TaKKe He ObLIT MOATBEPXKIEH 10-
KYMEHTAJIbHO. ApOUTpakKHbII CyA ropoaa MocCKBbI
MpUIIIeS K BEIBOAY O TOM, YTO aIMUHUCTPUPOBAHUE
TPETECKOTro pa3dupaTesibcTBa JaHHBIM YUpekiie-
HUEM OCYIIECTBIISUIOCh B OOXOJA TMOpsIIKAa M IpO-
LIeayphl, ycTaHOBJIEHHbIX DenepaibHbIM 3aKOHOM
«O0 apbutpaxe (TpeTrelickoM pa30oupaTeabCTBE)
B Poccuiickoit ®enepanu»?, 4T0 TMPOTUBOPEUNT
nyoanuHoMy nopsiaky Poccuiickoit @enepanuu.

[MpuBeaeHHBIN TOBO 3asSIBUTEIIS O TOM, UTO UC-
Tell B TPETeMCKOM pa30upaTebCcTBE He ObUT HajIe-
>KallUM 00pa3oM YBEAOMJIEH O MECTe M BPEeMEHU
cyneOHOTro pa3dupaTeNbCcTBa, CYI CUel HECOCTOSI-
TEJIbHBIM, MMTOCKOJIBKY MCTEI] y4aCcTBOBAI B PACCMO-
TPEHMU JieJia TPETEUCKMM CYIOM, 3asiBJISLI XoaaTai-
CTBO 00 OTJIOXKEHUU CyIeOHOTO0 3aceIaHusl, KOTOPOe
ObLIO YAOBJIETBOPEHO. Bce MTOKYMEHTHI HampaBsi-
JINCh CTOPOHAM MO 3asIBJICHHBIM MMM BJICKTPOH-
HbIM aapecam. CliienoBaTesIbHO, UCTEIl HE TTPOSBUII
JOCTaTOYHOI OCMOTPUTEIBHOCTU, YTOOBI Y3HaTh
MECTO W BpeMsl pa30ouparesbCcTBa, OMHAKO OH ObLI
YBEIOMJIEH HaJUIeXXallliM 00pa3oMm.

TeMm He MeHee TIO UTOTaM PACCMOTPEHUS Aeiia
TOCYIapCTBEHHBIN Cy/ OTIPeaeanI OTMEHUTD pele-
HUe TpeTelCKOro cyna B Juie apoutpa XeabCUHK-
CKOTO MEXIyHapOIHOTO KOMMEPYECKOro apouTpa-
xKa.

! Onpedenenue Apoumpancroeo cyda eopoda Mockevt om 28 dexabps 2018 eoda no deay Noe A40-222647/18-63-1801.
2 [Ipedcmaesnennas ungopmayus 0 XMKA pazmewena na oguuuanvriom caiime apoumpanicHo2o yupexcoenus www.helsar-

bitr.com.

3 Dedepanvhoiii 3axon om 29 dexabps 2015 eoda Ne 382-D3 «06 apbumpance (mpemeiickom pazbupamenbcmee) 6

Poccuiickoii Pedepayuu».
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APBUTPAXKHbIV CYO MOCKOBCKOM
OBJIACTWN OTKA3AJ1 B OTMEHE PELLUEHWNA
TPETEMCKOIO CYOA MO TPEBOBAHWUIO
MUHWUCTEPCTBA OBOPOHbI POCCUIA

Homep pena B rocyaapctBeHHoM cyae: A40-146019/18.

CTopoHbI cnopa:

MwuHucTepcTBo 060poHbI Poccuiickon Pepepaunm — 3asBUTESIb B rOCYAaPCTBEHHOM CYAE;
000 «YdaaTomxmmmall» (Poccus) - oTBETUMK B roCcyJapCTBEHHOM Cye, CTOPOHa criopa B
TPETENCKOM CYAE;

®rYrn «MaesHoe BoeHHO-cTpouTesibHOe yrnpaBaeHme N2 12» (Poccusi) - oTBETUMK B
rocyaapCTBEHHOM Cy/le, CTOPOHA Cropa B TPETENCKOM Cy/e.

PaspeLuaBLumnii cnop TpeTemckuii cyn;:
ApbuTpaxkHbii ueHTp npm PCIIMM.

MpepacTaBuTEIM CTOPOH B TPETENCKOM Cyae:
H/n.

ApbuTtpbl:
H/n.

MpepcTaBUTENN CTOPOH B rOCYJ,apCTBEHHOM cyae:

MwuHucTepcTBo 060poHbl Poccuiickon Pepepaumn: C. FO. Cokonosa, M. A. XoaoB.a.
000 «Ydaatomxmummalu» - A. E. BasbikuH, B. C. Kopones.

OIr'YM «MaBHoe BoeHHO-CTpouTesibHOe ynpasaeHue N2 12»: E. B. AKMLIKKHA.

Cypabu, BbiHECLLME peLleHne B roCyJapCTBEHHOM cyae:

MNepBas nHctaHuus: E. A. Abpamosa.

KaccaumonHasa nHctaHumsa: H. FO. [lyHaesa (npeacepatenscreyowmin cyabs), C. B.
HeuaeBa, E. A. lNeTposa.
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efiepajJbHbBIM OPTraHOM HMCIOJHUTEIbHOM

BJIACTM ObL1a MOJaHa KaccallMOHHasl Ka-

Jioba Ha ompenejieHUe ApOUTPaKHOIO

cyna ropoga MOCKBBI, B KOTOPOM TIO-
CJIeAHUI TIpeKpaTUT TPOM3BOACTBO IO ey 00 OT-
MEHE pelIeHMs, TPUHSTOTO MO UTOTaM TPETEMCKOTo
pa3dupaTeabCTBa, AIMUHUCTPUPYEMOTO ApOUTpax-
HbIM HieHTpoM Tipu PCIIII. Pemenuem Tpereiickoro
cyZa ObLIO YTBEPKIEHO MUPOBOE COTJIAIIEHAE MEXK-
oy momyuHeHHbIM MuHHcTepcTBY PI'YIT m OO0
«Yaaromxummarir».

OOpamasicb B Cya1 MEpBO MHCTAHIIMU C Tpe-
OoBaHHEM 00 OTMEHE pellIeHUs] TPETeHCKOro cyaa,
KaK M BIOCJIEICTBMM B KacCallMOHHOHN Kajooe,
npeacTtaBuTeIn MuUHUCTEpCTBA OOOPOHBI CChLIA-
JINCh Ha TO, YTO 3aKJTI0YEHUE MUPOBOIO COTTAIlICHUS
Ha cymmy cBbilie 10% ycTaBHOTO KanmuTaia yHuTap-
HOTO TIPEANPUSITUSI CUMTACTCS KPYITHOM CHEJIKOM,
Ha COBEpIIeHNE KOTOPOil TpebyeTcsl coriacue Mu-
HuctepctBa. [locnenHee siBisieTcsl COOCTBEHHUKOM
MMYIIECTBA MPEANTPUSITHUS.

CTOpoHBI clOpa Ha 3aceJaHuu B Tocyaap-
CTBEHHOM CYJI€ TOBOIbI KaCCAlIMOHHOI Kaa00bI OT-
kiaoHwH. [lomunHeHHOe MUHUCTEPCTBY OOOPOHBI
DI'VII «[l1aBHOE BOSHHO-CTPOUTEILHOE YIIpaBlie-
Hue No 12» He ocrapuBaio PEIICHUS] TPETEHCKOTO
cyJia 1o CYIIECTBY.

Cyn KaccallMOHHOW WHCTaHIIMM COTJIaCUIICS
C BBIBOJIOM HIZKECTOSIIETO Cyjaa O TOM, YTO CIIOp,
MepefaHHbIi ABYMSI XO3SIHCTBEHHBIMU OOIIeCTBA-
MM Ha pacCMOTpPEHHE apOUTPaKHOTO IIEHTpPa, MOT
OBITb TMPEIMETOM TPETeHCKOro pa30upaTesibCTBa.
CorjlacHO TIOANMMCAHHOMY CTOPOHAMHU JTOTOJHU-
TEJIbHOMY COTJAllleHUI0 K JOTOBOpPY, M3 KOTOPOIO
BO3HUK CITOP, BCE pa3HOIJACHsl, MPETEH3UMU U CIO-
pBI, BO3HUKAIOIIKE U3 IOTOBOPA, MTOJIEXAIN pa3pe-
IIEHWIO B ApOUTpaXKHOM cyjie ropoaa MocKBbI 1100
B TOpPSIIKE apOuTpaxa, aaMUHUCTPUPYEMOTOo Ap-
outpaxubsiM 1eHTpoM Tipu PCIIII B cooTBeTCTBUM
C ero npaBWJIaMH, JEHWCTBYIOIIMMU Ha AaTy MOAauu
HMCKOBOTO 3asiBeHUs. TakKe corylalieHne conepxka-
JIO TIOJIOXKEHUE 00 OKOHYATEJIbHOCTU PEIIeHUS Tpe-
TEWCKOTIO cya.

KaccanmoHHbI# Cy/1 TAaKXKe OTMETHI, UTO OCHO-
BaHWI JUIS OTMEHBI apOUTPaXKHOTO PEIIeHUS Y TO-

CyIapCTBEHHOTO cyjia He umeetcs. bonee Toro, no-
CKOJIbKY COIJIallIEHUE CTOPOH COIEPXKAIO OTOBOPKY
00 00513aTeILHOCTH PelIeHUs, CyI IEPBOM MHCTaH-
LIMY TTIPaBOMEPHO MPUHSLI pellicHKE O TTPEKPaIleHUN
MPOU3BOACTBA T0 Aeay. [Ilpu 3ToM ApOUTpakHBIN
cynl MocKOBCKOI 001aCTH He BITpaBe YyCTaHABIMBATh
(daxkTnyeckre 0OCTOSITENIbCTBA [esa, IMOCKOJbKY
MHOE TTO3BOJISIO OBl CyAy KacCallMOHHOW MHCTaH-
LIUM TIOAMEHSTH CyAbl TIEPBOM M are/UISIIMOHHOM
WHCTAHIIUI, YTO SIBJISIETCSI HEAOTYCTUMBIM.

ApOuTpaxHblii cyn MOCKOBCKOTO OKpyra yka-
3a71 MUHUCTEPCTBY OOOPOHBI Ha TO, YTO MUPOBOE
comallleHue, 3aKJII0YEHHOE C HapyllleHUeM MpaBuil
0JI0OpEHUsT KPYITHOM CAEIKM, MOXKET OBITh OCIIOpEe-
HO B Cy/ie JTUIIOM, HE TPUMHUMABIIIUM YY4acTHS B pac-
CMOTPEHUH CITOpa, TOJBKO 110 BHOBb OTKPBIBIINMCS
obcrosaTeabcTBaM. [1py 3TOM U110 TOIKHO OCITapu-
BaTh CaMO MUPOBOE COTJIAllIeHUE KaK CACIKY.

Ha ocHoOBaHMM BBIIIEU3TIOXKEHHOTO TOCYAap-
cTBeHHBIN cyn 29 stHBaps 2019 roma moctaHoBWIT?
OCTaBUTD pellicHre cyaa NepBOi MHCTAHIIMU O TIpe-
KpalleHUU MPOM3BOJACTBA T10 Jey 03 U3BMEHEHM,
a KaccallMOHHYIO Xajno00y MuHucTepcTBa 000POHBI
— 0€3 yI0BJIETBOPEHUSI.

* [locmanosnenue Apoumpaxicroeo cyoa Mockosckoii oonacmu om 29 sneaps 2019 eoda no deny Ne A40-146019/18.
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OTMEHA PELLEHWA TPETEMCKOIO CYOA
B OTHOLWEHWW L, SAMELLAHHDBIX

B P UHAHCOBbLIX CXEMAX, ABJIAETCA
3AKOHHOW

Homep pena B rocyaapcteeHHoM cyae: A40-220596/2017.

CTopoHbI criopa:

OO0O «[IMAPK>» (Poccus) - 3asBMTE/b B rOCYAAPCTBEHHOM CY/E, AO/HKHUK MO PELLIEHWNIO
TPETENCKOro cyaa;

00O «Pycckasa Komnanumsa 2005» (Poccus) - 3asBMTe b KacCaLMOHHOM »Kano6bl B
rocyaapCTBEHHOM Cy/e, 3asBUTEb B FOCYAAPCTBEHHOM Cyde, KpeaAUTop MO PeLLUEHNIO
TPETENCKOro cyaa;

M®HC N2 8 no ropoay Mockee - TpeTbe NNLLO;

MexkpernoHansHoe ynpasseHme PegepanbHoi cy>kK6bl Mo GPUHAHCOBOMY MOHUTOPUHTY
no LleHTpanbHoMy deaepasbHOMY OKpYry — TPETbE /L.

PaspeluaBLumii cnop TpeTemckui cya,:
MocTosiHHO AencTBytowmin TpeTerckuin cyg 3A0 «Accoumauns npodeccuoHasibHOM
NpPaBoOBOM MOMOLLU»

MpeacTaBuTENN CTOPOH B TPETENCKOM CYAE:
H/na.

ApbuTpsi:
H/na.

MpepcTaBUTENN CTOPOH B rOCYJ,apCTBEHHOM CyAe:

OO0 «[MAPK»: T. A. A610HCKMA.

000 «Pycckasa KomnaHusa 2005»: M. M. CtapkoBa, A. C. Becenos.

MOHC N2 8 no ropoay Mockse: B. FO. Ennsaposa, E. . BanuHa.

MexkpermoHasibHoe ynpasaeHne OenepasibHol c/y»6bl Mo GUHAHCOBOMY
MOHUTOPUHIY No LleHTpanbHOMY denepasibHOMY OKPYry: NPeACTaBUTE b HE SIBUJICS.

Cyabu, BbiHECLLME peLleHne B roCyJapCTBEHHOM cyae:

MepBas nHctaHums: O. FO. JlexkHeBa.

KaccaumoHHas nHctaHums: C. B. Heyaea (npeacepatenscTayowmii cyabs), C. B.
KpacHoBa, E. A. leTposa.
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apouTpaxkHbIii ¢yl MOCKBBI 00paTWINCh

CTOPOHBI CIOpa, pa3pelIeHHOTO MOCTOSTHHO

JIercTByoIUM TpeTeiickuM cyaoMm 3A0 «Ac-

couuauus TpohecCUOHATbLHON MpaBOBOM
romonin». OO0 «ITAPK» — moJDKHUK 110 pelIeHUIo
TPETENCKOTO cyaa — TPeOOBAIO OTMEHBI IPUHSITOTO
B oTHouIeHUHU Hero akTa. OO0 «Pycckas Kommanus
2005», sBnsitoneecst KpeAUTOPOM 10 TOMY 3Ke pelle-
HUIO, 00paTUIOCh B TOCYAapPCTBEHHBIN Cy/ C 3asB-
JICHWEeM O BblJauye MCMOJHUTEIbHOIO JIMCTa Ha €ro
ucrogHeHue. OObeAMHUBIIUI ABa €0 B OIHO
MPOM3BOJACTBO CYyJ MEPBO MHCTAHIIUM 7 CEHTSIOPSI
2017 roga mpuHSLT pellieHre O TOM, YTO UCITOJTHEHUE
pelIeHUs TPETEMCKOTOo cy1a MPOTUBOPEYMIIO OB ITy-
ommaHoMy nopsinky Poccuiickoit @enepaunu. Brio-
CJICICTBUM PelIeHUE TOCyTapCTBEHHOTO cyaa 00XKa-
snoBayit OO0 «Pycckasg Komnanus 2005»> u MOHC
Poccum Ne 8 1o ropony Mockse.

CynoM TiepBOi MHCTAHUUMU OBLIO YCTaHOBJIE-
Ho, 4TO B 2011 romy OOO «ITAPK» 3akiouuiio B Ka-
YeCcTBe MOJAPSIIYNKA JOTOBOP CYOIOApsIAa MO TUTYITY
«PecTtaBpaiiysi 1 prucrocoOJeHne IS COBPEMEH-
HOTO MCIOJb30BaHUs KueBckoro Bok3aia». Yepes
JIBa Toja TIpaBO TPeOOBaHUS CyOMoOApsIIIrUKa ObLIO
YCTYILJIEHO TPETheMY JIMILY. MeXay MOApSAYnKOM
U LIECCHOHapreM ObLT 3aKII0UEH €Ille OUH JOTOBOP
noapsiaa. 3ateM ueccuoHapuit 1 OO0 «Pycckas
Kommnanus 2005» moamnucaim 10roBop o HaMepeHu-
X, B KOTOPOM OblJ1a OTpakeHa cyMMa J1eOUTOPCKOM
3aI0J3KEHHOCTH TIEPBOTO Iepe 00IIeCTBOM C Orpa-
HUYEHHON OTBETCTBEHHOCTHIO. [TyHKT 7 mororopa
roBoput o ToM, uto npu cormacun OO0 «ITAPK»
nepenaetr OO0 «Pycckasgs Komnanusa 2005» B mos-
HOM 00BbeMe Bce TpaBa U 00s13aHHOCTHU MO IBYM J10-
roBopaMm moapsina. Ilo cornacuto obiecTBa OroBo-
pEHHBIE TTpaBa 1 00S3aHHOCTH Tepeln K « Pycckoii
Kommanuun 2005».

ITo ycnoBUsIM TOrOBOPOB IMOAPsIIA BCE CITOPHI,
CBSI3aHHBIC C HUMM, pa3pelalTcsl B MOCTOSHHO
neiicTByoneM Tpereiickom cyae 3A0 «Accolmanus
Mpo¢heCCUOHAIILHON TMPaBOBOW MOMOIIM» B COOT-
BETCTBUM C TMOJIOKEHUEM U PErJIaMEHTOM JTaHHOTO
cyna.

ITocne BbIHECEHUS TPETEUCKUM CYIOM pe-
IIEHUs TI0 JIeJIy O B3bICKAHUM JEHEXHBIX CPEACTB
no omnucaHHbIM BbIiie goroBopam OOO <«ITAPK»
00paTUIOCh B TOCYIaPCTBEHHBIN Cy/l ¢ TPEOOBaHEM
00 OTMEHE peIlIeHMs], COCIaBIINCh HAa HapylleHUe
nopsiika Ha3HauYeHUsT apOUTPOB. XOTsI apOUTpaxK-
HBII cyn ropoma MOCKBBI TTOCUUTANT JaHHOE 3asiB-
JieHue oOIllecTBa HEOOOCHOBAaHHBIM, TpeOOBaHME
00O «Pycckaa Komnanus 2005» o Belzaye UCIOJ-
HUTEJIBHOTO JIUCTA TaKKe HE YAOBIETBOPUII, ITOCUN-
TaB, YTO MPUHYIUTEIBHOE UCITOJHEHUE CYIAeOHOTO
peleHus OyaeT MPOTUBOPEUYMUTD MyOJUYHOMY TO-
psnky Poccuiickoit @eneparnuu.

M3yuuB MaTepuabl 1eia, Cya MpUIle K BBIBO-
Iy O TOM, YTO OOIIeCTBa, SIBJISIBIIMECS CTOPOHAMU
CIIOpa, YJ4acTBOBaJM B HE3aKOHHBIX (DMHAHCOBBIX
cxeMmax, B YaCTHOCTM HaIllpaBJICHHBIX Ha 00XO1 3a-
TPaIUTEIbHBIX MEp, TPUMEHSIEMbIX KPEIUTHBIMU
OpraHu3alMsIMU B paMKax WCHOJHEHUs TpeboBa-
Huii PegepanbHOro 3akoHa «O IPOTUBOIEICTBUN
Jieraau3alun (OTMBIBAHUIO) TOXOJI0B, MOJIYYEHHBIX
MPECTYIMHBIM TyTeM, U (DMHAHCHUPOBAHUIO TEPPO-
pusMax»>. TlyTeM 3akiTi04eHUs JOTOBOPOB M 00Opa-
IIEHUN B TPETEUCKUN CYI OHU TMBITAIUCH MOJY-
YUTh pelleHue 00 YCTaHOBJIEHUHU (haKTa HaJTIUYMS
3aJ0JDKEHHOCTH, YTOOBI MPUAATh IPaBOMEPHBIN
BUJI BJIAJICHUIO, MOJIb30BAHUIO UJIN PACIIOPSIKEHUIO
KPYIMHBIMU CyMMaMU JIEHET, 3aKOHHOCTb MOJIyYeHUST
KOTOpPBIX He ycTaHOBJeHa. [Tomumo mpouero, cyn
nepBoit nHcTaHUUU ycTaHOBUI, UTo OO0 «ITAPK»
SIBJISITIOCH MCTIOJIHUTEJIEM YEThIpeX TOCKOHTPAKTOB,
YTO MOXKET yKa3bIBaTh Ha PUCKM, CBSI3aHHbBIE C BO3-
MOXXHBIM XUIIIEHUEM OIOIKETHBIX CPEICTB.

[ BBISICHEHUSI HEKOTOPBIX OOCTOSITEIbCTB
CyIoM OBLIM W3y4YeHBbI CBEIEHUS, HaXOIsIIre-
ca B pacrniopsikeHun EMC PochuHMOHUTOpPUHTA,
O COBEpIIEHUY JIMIIaAMA COMHUTEIbHBIX OIepainii
n nanHeie DHC Poccum 06 opraHmn3anusix, BEICTY-
naromux cropoHamu crnopa. IlpeacraBurenu rocy-
JMAPCTBEHHBIX OPraHOB OBLIM TMPUBJICYECHBI K yda-
CTHIO B TPOU3BOACTBE I10 JIETTy.

ApOuTpaxHblii cynm MOCKOBCKOTO OKpyra
B KauecTBE KacCCAllMOHHOW MHCTAHIIMUA MPOBEPSLT
3aKOHHOCTb CYIEOHOIro pelIeHus B YacTu OTKa3a

> @edepanvhbiil 3akon om 7 aseycma 2001 eoda Ne 115-D3 «O npomusodeiicmeuu aeearuszayuu (OMmvleanuio) 00xo00a,
NOAYHEHHbIX NPECMYNHbIM NYMeM, U PUHAHCUPOBAHUIO MEPPOPUIMA».
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e OB530P CYEBHbIX PELLEHUV PO | AHATUTUKA

B ynoBieTBopeHuu 3asgBiaeHuss OO0 «Pycckas KoMm- 27 nexkabpsa 2018 roma OOO «Poccuiickas
nmanust 2005» o Bbimade ucnojgHuTeapHoro gucrta Kowmmanust 2005» mpenctaBuio B BepxoBHBIN cyn
Ha TIPUHYIUTEIbHOE UCITOTHEHUE pelieHus mocto- Poccuiickoit Peaepaiiuyd KaccallMOHHYIO Kajao0y
SIHHO JEWCTBYIOIIETrO TpeTelickoro cyma. OH moa- Ha pelleHue ApOUTpakHOro cyaa MOCKOBCKOTO
Jiep>KaJl BBIBOJBI Cya MepBOi MHCTAHIIUM, OCTaBUB  OKpYyTa.

ero penieHue 6e3 U3MEHEHHUSI B CBOEM TTOCTaHOBJIE-

HuM oT 6 nekadps 2018 roga®.

PELLIEHWME TPETEMCKOIO CYAA AD HOC,
AOMUHNCTPUPYEMOTIO OPTAHU3ALVEN
BE3 CTATYCA INMAOAY, HE MOX>XET bbITb
NCIMOJIHEHO

Homep paena B rocyaapctBeHHoM cyae: A40-217224/18-141-1792.

CtopoHbI cropa:

AO «BonratpaHccTpoit-MeTpo» (Poccusa) - 3asBUTENb B rOCy4apCTBEHHOM CYAE,
OOJIKHUK MO peLleHNIo TPETENCKOro cyaa;

AO «MocunxknpoekT» (Poccus) - 3anHTEepecoBaHHOE INLO B rOCY4apCTBEHHOM CY/IE,
KpeauTop Mo peLleHnto TPETENCKOro cyaa.

PaspeluaBLumnii cnop TpeTencKum cya,:
TpeTenckum cyn, CTPOUTENbHbBIX OpraHM3aLmMii ropoa Npy aBTOHOMHOM HEKOMMeEPYECKOM
opraHusauum «LieHTp ropmnamyeckon noaaep>KkmM CTPOUTE/IbHbIX OpraHM3aLmMii ropoaas.

MpepncTaBUTENU CTOPOH B TPETENCKOM Cype:
H/n.

ApbuTpsbli:
E. B. Ayanosa (npepceaaTtenscTayowmin apouTtp), O. B. YepHukosa, E. B. TabaumHcKas.

MpepcTaBUTENN CTOPOH B rOCYJ,apCTBEHHOM cyae:
AO «BonraTtpaHccTtpon-MeTpo»: B. FO. lNneTHes, O. A. LLlamaHckui.
AO «MocuHxxnpoekTt» — A. A. LLInpses, A. B. KawimpuH.

Cyapbs, BbIHECLLINI peLleHne B rocyaapCcTBEHHOM cype:
A. T. ABarnmsH.

¢ [locmanoenenue Apbumpanxcroeo cyda Mockogckoeo okpyea om 6 dexaops 2018 eoda no deay Ne A40-220596/2017.
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AHAJIUTUKA | OB30P CYOEBHbIX PELLIEHN PO

pPOUTPaKHBIN cya ropoga MOCKBBI yIOB-
JnetBopus TpedboBaHust AO «BonraTpaHc-
cTpoii-MeTpo» 00 OTMEHe pelleHUsI
TpeTeiickoro cyaa CTpOUTETbHBIX OpraHu-
3alMil TOpoJa MpU aBTOHOMHOM HEKOMMEPUYECKOM
opranuzaiuu «LleHTp opuanyeckoil TMOAAEPKKU
CTPOUTEJBHBIX OpraHU3alliil Topoa» CBOUM OIIpe-
neneHueM ot 5 mexka6ps 2018 roma’. Cyn ykasa,
YTO apOUTPaXHOE YUYPEXKACHUE, AIMUHUCTPUPO-
BaBIllee pa3pelleHre clopa B TPETEMCKOM Cyie,
HE MMEJIO MpaBO Ha OCYIIECTBICHUE TAHHOU mesi-
TeJTbHOCTHU, KaK M Ha Ha3HAYeHWEe apOUTPOB.

B 2014 rony mexxny AO «Bonrarpanccrpoii-Me-
Tpo» 1 AO «MOCHUHXKITPOEKT» OBbLT 3aKJII0UEH JI0TO-
BOP, OJMH U3 ITyHKTOB KOTOPOTO TpelycMaTpuBall,
YTO BCE CBSI3aHHBIE C COTJIAIIEHUEM CITOPBI TTOJIe-
’KaT PacCMOTPEHUIO BBIIIEYITOMSIHYTHIM TpeTeii-
ckuM cynoM. OcrnapuBaeMoe perieHre ObUTO BhIHE-
CEHO TpeTelicKuM cyaoM B utose 2018 roza.

W3yunB wMmatepmasbl Jena, Cyl YCTaHOBUI,
YTO TPETEHCKUI CyIl, B KOTOPBII O0OpaTUINCh CTOPO-
HbI, HA MOMEHT BO3HUKHOBEHMSI CITOpa He MOy
cTaTyca MOCTOSIHHO ACHCTBYIONIETO apOUTPasKHOTO
yupexnaeHus (ITIAY), B cBsI3U ¢ yeM He MOT aiMU-
HUCTPUPOBATH CITOPBI B TAKOM KadecTBe ¢ 31 ssHBapsi
2018 roma. ITpu aTOM, Kak W Ipyrue opraHu3aliuu,
He monyuuBiiude cratyca [TIHAY, Tpereiickuii cyn
CTPOMTEJbHBIX OPraHu3alnii TopoJa Py aBTOHOM-
HOU HeKoMMepuecKoit opraHuzauuu «LleHTp ropu-
JUYECKON TOAAEPKKN CTPOUTEIBHBIX OpraHu3alnii
ropojia» COXpaHs MpaBo aAMUHUCTPUPOBATh B Ka-
YeCTBE TPETeHCKOro cyaa, 00pa3oBaHHOTO CTOPOHA-
MM ISl pa3pelieHus] KOHKPETHOTO CIiopa, TpeTeii-
cKue pa3duparesibcTBa, HauyaTele 10 1 Hos1Ops 2017
roja B coorBeTcTBNM ¢ DenepaibHBIM 3aKOHOM «O0
apouTpaxke (TpeTelicKkoM pa3dupartenbcTBe) B Poc-
cuiickoit Menepannm»®,

Kpowme Toro, cyn 0OTMETHII, YTO CTOPOHBI HE 3a-
KJTIOUWJIM COTJIAIICHUSI O PACCMOTPEHUM CITOpa B TI0-
psinke ad hoc, a Takke He YTBEPIWJIM TpaBuia ap-
OUTPAXKHOTO YUPEXKACHUS, Ha KOTOPBIE CChLIAETCS
TPETENCKUIA Cy B CBOEM pellieHnU. TakuM o0pa3om,
CTOPOHBI HE IOTOBOPUJINCH B YCTAHOBJICHHOM POC-

CUICKMM 3aKOHONATEbCTBOM MOPSIIKE O Tepeaadye
CIopa Ha pacCMOTpPeHHEe TpeTelcKoro cyna, obpa-
30BaHHOTO JUTS pa3pellieHrs] KOHKPETHOro CIiopa.
WcnonHeHue peleHus: TpeTelcKOoro cyaa Imo criopy,
0 Tiepefaye KOTOPOro HeT HaJIexKalllero corjalie-
HUS CTOPOH, MPOTUBOPEYUIO OBl IMTyOJUYHOMY IO-
psnky Poccuiickoit @eneparnuu.

HakoHe1, ApouTtpaxHblii cya ropoga MocKBbI
OTMETWJI, YTO IOTOBOP MEXIY ABYMsI CTOPOHAMM
OBLT 3aKJTI0YEH B MYOJIMYHBIX LESIX U CBSI3aH C BbI-
MOJITHEHUEM KOMILJIEKCa CTPOUTEIbHO-MOHTAXKHBIX
paboT Ha JMHUSIX MOCKOBCKOIO METPOITOJMTEHA,
a 3HAYMT, €ro MCTOJTHEHME ObLJIO HAITPaBJIEHO Ha 10-
CTVDXKEHUE pe3yybraTta, HEOOXOIMMOTO IS YIOBIET-
BOpeHUS MyOMWYHBIX HYXI. boyiee Toro, ykaszaH-
HBII TOrOBOP OBUT 3aKJII0YEH B paMKaxX UCITOTHEHUS
KOHTPAaKTHOTO 00513aTeILCTBA B chepe 3aKa3a ropo-
na MOCKBBI, PEryJMpyeMoro 3aKOHOAATEeIbCTBOM
Poccuiickoit denepanum o 3aKynKax IjIs rocymap-
CTBEHHBIX U MYHULUTNAJIbHBIX HYKA. McrolHeHue
JAHHOTO JOrOBOpa MPOUCXOAUT YACTUYHO 3a CUET
cpeacTB Oromkera. [ToaToMy copbl M3 TaKOTO J0-
roBopa He MomjiexXaT PacCMOTPEHUIO TPEeTeHCKUM
CYJIOM, XOTsI CaMU IT0 cede JOTOBOPHI U3 FOC3aKyIIOK
SIBJISIIOTCSI apOUTpabdeIbHbIMU.

Ha ocHoBaHUM BBILLIEU3T0KEHHOTO ApOu-
TpaxXHbIl cya ropoaa MOCKBBI BEIHEC OTIpEIeIeHNE
00 ynosneTrBopeHuM 3asiBaeHUsT AO «BoaratpaHc-
cTpoii-MeTpo» W OTMEHE pEeIIeHUsI TPETEHCKOTO
cyna, 00pa30BaHHOTIO JUIS pa3pelieHrs KOHKPETHO-
o cropa.

7 Onpedenerue Apbumpasicroeo cyoa eopoda Mockewvi om 28 dexabps 2018 eoda no deay Ne A40-222647/18-63-1801.
8 Dedepanvhbiit 3akon om 29 dexadps 2015 200a No 382-D3 «06 apbumpaice (mpemeiickom pazoupamenscmee) 6

Poccuiickoii Dedepayuu».
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NCKOBASA JABHOCTb B PELLIEHVAX CAS | HOBOCTW

KTO CTAPOE INOMAHET...
MEXXOYHAPOOHbIN
APBUTPAX N TTEPECMOTP
PE3YJIBTATOB
OJIMMINNCKUX UTP
2012 TO4OA

Hamanvsa Kucnasikosa
FOpucm, adsokamckoe 6ropo «KWATlT», Mockea

MOPTUBHBIN apOouTpaxkHbiii cyn B JlozanHe (CAS) 1 deBpans
2019 roma mpusHan 12 poccUACKMX JIETKOATIETOB BUHOBHBIMU
B HapyIlIeHUW aHTUIOMWHTOBBIX MpaBwi'. HapyieHus: Kacaivch
cooObiTuii nepuonaa 2012 roga (JioHgoHckre OIUMOUICKIE UTPHI)
n 2013 roga (4eMnoHaT MUpa I10 JIETKOU aTieTuke B Mockse). B kauecTse
CaHKIIMY OblIa N30paHa AMcKBaIu(UKans (CPOKU OTCTPAHEHHUS Y aTJIETOB
pa3HbIe, OT ABYX A0 BOCbMU JieT). Takske ObIIM aHHYJIMPOBAHBI MTPOIILTbIC
COpPEBHOBATEJbHBIE Pe3yJIbTaThl 32 OMPeneIeHHbBIN MEePUOI.

B nmannom gpene CAS BbicTynmaal B poOdd  JAUCHUIUIMHAPHOM
MHCTaHLIMU BMecTo Bceepoccuiickoit (penepaliiu JIeTKON aTJETUKM, TaK
KaK Ha TIOCJEIHIO IO-TIPEXHEMY paclpOCTPaHSIOTCS CaHKIMU CO
CTOPOHBI MeXITyHapOIHOI acCOlMallM JIETKOATIETUUECKUX heaepariuii
(IAAF). Kaxnoe u3 12 gen ObLIO pacCMOTPEHO OTAENbHO. B ocHOBY
OOBMHEHUST OBUIM TIOJIOXKEHBI OTYEThl MO pe3yJibTaTaM pacciieIOBaHMS
Puyapna MaknapeHa.

ITpennaraeM mpoaHAJIM3UPOBATh MHTEPECHBIE BOITPOCH CIOPTUBHOTO
apOuTpaxka B 3TOi CBSI3U.

Thttps://www.tas-cas.org/fileadmin/user_upload/Media_Release ITAAF _RUSAF
athletics _cases.pdf?fbclid=IwAR2jalj3Fk0JCbNgbnbChK Iz-9yhzigRL4SZrwB00x-
2BJOtmI-UDwwb FH94.
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Mpoueanypa n nonHoMouus

B CAS cymiecTByeT HECKOJIBKO  MPOLEAYpP
JUTS pa3penieHus cropa:

— O0ObIYHAs, UACHTUYHAS KOMMEPYECKOMY
apOouTpaxy;

— aneJuUIsILIMOHHAsl, OCIlapuBaroIlasi pelieHus
JTUCUUITIMHAPHBIX OPraHOB (peepainii;

— Tmpoueaypa ad hoc, mnpemHazHayeHHas
JIUISI YCKOPEHHOTO PAacCMOTPEHUs Jed Ha KPYMHBIX
CTTIOPTUBHBIX MEPOTIPUSITUSIX;

— JuCcUWIUIMHapHas, wuiaud anti-doping di-
vision (ADD), cymectBylolas ¢ HeAaBHUX TOp
JUJIS1 aHTUAOTIMHTOBBIX pacCieTOBaHUIA.

PelieHue Ob1710 BBIHECEHO B paMKax MocJieAHe
n3 npouenyp. Paxkrtuuecku CAS moamMeHUN
TUCUMITIMHAPHbBIE WHCTaHIIUU CITIOPTUBHBIX
OpraHu3aluii, Tak Kak OHU Tepefaiu eMy CBOM
(GyHKUIMU W TOMHOMOYMS. KMMEHHO TMOo3ToMYy
pelIeHre MOXET ObITh ITEPECMOTPEHO MO CYIIIECTBY
B paMKax anesuuoHHoir mpoueaypbl  CAS
B TedyeHue 21 aHSA (3TOT CPOK TMPeaycMOTpeH
pernmamenToM CAS B cTatbe R49?).

MpaBo, npuMmeHnmoe K
UCKOBOW AaBHOCTU

B HacTosiiiem nene oOBUHEHUE KacajloCh COOBITHIA
Onumnuanei-2012 B JIoHAOHE U YeMITMOHATa MUpa
2013 roma B MockBe. B 3Toil CBsI3M HMHTEpeceH
BOIIPOC UCKOBOU  JTAaBHOCTH, NPUMEHUMOM
K TakuMm mpaBooTHouieHusM. Komekc BAJIIA
npenycMatpuBaeT cpok 10 ser’. MHTepecHO
OTMETUTh, 4YTO (haKTUUYECKH 3TO MMILIEMEHTAINS
HopM mpaBa llIBeiiiapuu 06 KCKOBOI TaBHOCTH®.

Konexkc BAIIA daxkTuyecku nMeeT
HEUMIIEPATUBHYIO  MPUPOAY: HEKOMMEpYeCcKUe
CMOPTUBHBIE opraHusanuu JI00pPOBOJILHO

IIPUHUMAIOT €TI0 YCJIOBUA. l'[onyqaech , UTO CTOPOHbI
CBOUM COIVIAlICHUEM BJIMAIOT Ha IIPUMCHHUMBLIC

HOPMBI TPOIIECCYaIbHOTO TIpaBa, OAHAKO MECTO
apoutpaxka — IIIBeiiuapuss — He MOXET OBITb
M3MEHEHO Ha JAPYTYIO IPUCIUKIINIO. B TO ke BpeMst
noJjioxkeHuss Komaekca BAJIA ObutM BOCHPUHSITHI
W PpeLUNUpPOBaHBl MHOTMMM HallMOHAJIbHBIMU
AHTUJONMHIOBBIMUA areHTCTBaMM, YTO JAeT IMpaBO
TOBOPUTH O MIOOAJbHON pEeUenUu ITOJ0XKEHUN
npasa [IBefiapuu.

HanbHenwwne nepcneKTmuBbl
nepecMoTpa

Pemienue, kak yxe ObUIO CKa3aHO BHILIE,
He OKOHYATEILHOE, 3asIBJICHUE O TIEPECMOTPE MOXKET
OBITh TOJAHO B TeyeHue 21 AHS B aneUISILMOHHYIO
namaty CAS (mmomobHas xajoba Toa Hazan
okazajach 3(p(eKTUBHOI: B OTHOILLIEHUU 27 aTJeTOB
ObUIM CHSATBI CAaHKUMU B (OpMe NOXU3HEHHOI
IHUCKBaJIM(DUKALIIA U JIAIICHWUS MeIajei
counHcKoi OnmuMnuansl, HajoxkeHHble Komuccueit

OcBanbaa)’.
Pemienue aneJISILIMOHHOMN WHCTaHIUU
ABJISIETCS OKOHYATEJbHBIM, MIPUBOIUATCS

B HCIOIHeHMe Ha ocHoBaHuM Hplo-Mopkckoit
KoHBeHIMU 1958 roga M MOXeT ObITb OTMEHEHO
TOJIBKO B CTpaHe, TIJe OHO OBLIO BBIHECEHO.
3agBieHue o6 otrmeHe monaercsa B DemepanbHbIi
(BepxoBnbiii) cyn IlBeitiapuu B TeueHue 30
JHEl M BO3MOXHO JHIIb II0 OrpaHUYEHHBIM
OCHOBaHMsSIM, MpeaycMOTpeHHbIM cT. 190 3akoHa
00 MUYII IlIBeiiiapun: eciu ObUT HApYIIEH MOPSIIOK
(opMuUpoBaHUs apOUTPAXKHOTO COCTaBa, €CJIU ObLIO
MPUHATO OIIMOOYHOE pelleHUE O KOMIIETCHLIMH,
€CJIM CY[I BBIIIEJ 3a MPe/e/ibl UCKOBBIX TPEOOBAHMA,
eciu B Xole apOUTpaxkHOro pa3doupareabcTBa
ObLIO HapyIIEHO PaBEHCTBO CTOPOH WMJIM MX IPaBO
u3jaraTb CBOIO TIO3ULIMIO B  COCTSI3aTE€JbHOM
Mpoliecce U, HAKOHEIl, €CJIM PeIIeHUE TPOTUBOPEUUT
MyoJIMYHOMY  TIOpsIKY  (JIIoOMMOe  OCHOBaHUE
POCCUICKUX CYIOB).

2 https.//www.tas-cas.org/fileadmin/user _upload/Code 2019 _en_.pdf.

3Cm. 17 Kooexca BAJIA, https://www.wada-ama.org/sites/default/files/resources/files/wada-2015-code-ru.pdf.

*Cm. 127 lllsetiyapckoeo 0053amenbcmeeHH020 3aK0HA.

3 https.//www.tas-cas.org/fileadmin/user_upload/Media_Release _reasoned _awards RUS _10C __FINAL.pdf.
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BbIBEOP APEMTPABMKA | AHAJIUTUKA

K ANCKYCCUIN O
BbIBOPE APEUTPA B
MEXOAYHAPOOHOM
KOMMEPYHECKOM
APBUTPAXKE

AH Kanuw
FOpucm «PeibankuH, lopuyHsiH u napmHepbi», Mocksa

paMKax CBOEro BU3UTa B MOCKBY Typy MeXIyHapoJHOTo apOuTpa-
ka [5pu BopH HeOTHOKpPATHO MOAYEPKUBAI B IEKIIUSX U MHTEPBBIO,
YTO OAHOM M3 BAXKHEHIINX U HEOTHEMJIEMBIX XapaKTepUCTUK apOu-
Tpaxa sIBJISIETCSI BO3MOXKXHOCTb BBIOOpA CTOPOHAMU apOUTpa Ui ap-
OUTPOB, KOTOPBIE OYAyT paccMaTpuBaTh criop. IMeHHO 3Ta uepTa BO MHOTOM
JenaeT apOUTpaxk YHUKAIbHBIM 1 OTJIMYAET €ro OT TOCYAapCTBEHHBIX CYIOB.
JlaHHBII Te3Wc, XOTS M KaxKeTcsl Ha TIePBbIi B3IJISI O€CCIIOPHBIM, BCE
K€ HAaTaJIKUBAEeT Ha PsiJl BOITPOCOB:
1. CrocoOCTBYeT UM caMa BO3MOXHOCTb BbIOOpa CTOPOHAMU apOu-
TPOB BBIHECEHUIO TTPABOCYIHOTO pelleHus?
2. CrocoOCTBYeT 1M BO3MOXHOCTh BBIOOpA CTOPOHOI apOUTpa BhIHE-
CEHMIO pellieHUsI, BLITOJHOTO BhIOMpalolleil cTopoHe?
Uto nyuiiie — BIOOP CTOPOH MM Ha3HAYEeHUE UHCTUTYTOM?
4. Ecnu apOUTpOB Ha3HAYAET MHCTUTYT, TO JIMILIAET JIM 3TO apOUTpax
ero (hyHJAaMEeHTaIbHOI U OMPECISIONIe XapaKTepUCTUKU (BBIOOD
CTOpPOH)?

W

DT BOITPOCHI YK€ HE pas ObLIU npeamMeToM O6CY)KI[CHI/IH crneuunain-
CTOB ITO MCXKIAYHApOJIHOMY ap6I/ITpa>Ky, N JaHHad CTaTbd — Halll CKpOMHBIVI
BKJIaJ B IMCKYCCHIO.
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Bbi6op 1 ero nocneacreus

MHoro JieT Ha3al aMepUKaHCKWI1 SKOHOMUCT U TOK-
Top npaBa TopaoH TajloK BBIABUHYJ TE€3UC O TOM,
YTO BBIOOPHOCTH TMOOYXKIaeT apOUTPOB pa3peliaTh
JleJla TakK, YTOObl CTOPOHBI BBIOMpAId MX paccma-
TPUBAaTh CBOM CITOPbI KakK MOXHO uyaiie. MHbIMU
cJloBaMU, apOWTp, MOHUMAsl, YTO OIpeaeIeHHbIE
CTOPOHBI Yallle UCTOJb3YIOT apOUTpax, YeM MX OIl-
MOHEHTHI, BO3MOXKHO, OYIET CTPEMMUTHCS BBIHECTU
peleHre MPOTUB OMMOHEHTOB'. XoTsa mpodeccop
Tan1oK NMpU3HAET, YTO TaKask IMXOTOMUS BCTpedaeT-
Csl HEYacCTO U B OOBIYHBIX YCIOBUSX apOUTPHI OYyIyT
HETIPEIB3STHI.

Taxoxke BcTpevaeTcsl TOUKA 3pEHUs, YTO HaJIM-
4yre BbIOOpA MO3BOJISIET CTOPOHE HETOOPOCOBECTHO
MaHUITyJTUPOBATh MPOIECCOM, M3HAYAJIbHO Ha3Ha-
yasi He 0YeHb KOMIIETEHTHOTO apOuTpa, KOTOPHIi,
[0 MHEHMIO CTOPOHbBI, OXOTHEE MOBEPUT B €€ Cla-
Oyio mo3uiuIo Mo crnopy’. Hampumep, 3Has cuiib-
HbI€ WM c1aOble CTOPOHBI OIPEIeIEHHOTO aporTpa
U €ro B3IJISIIbI, B TOM YUCJIE U3 OMbITa COBMECTHOM
paboThl WM aKageMHUUYeCKUX IyOIuMKalui, KOH-
CYJIBTAaHTBI MOTYT OI00paTh apOUTpa C MOAXOASIIEH
Mo3ullMell o uHTepecylollemMy Bompocy. Mau xe,
HaOJIIo1as1 TPEIEeTHOE OTHOIIEHUE TOTO WJIM MHOTO
apOuTpa K TaKk Ha3piBaeMoMy due process, MOXHO
BBIOpaTh €ro ¢ HaMepeHWeM B JaJbHEUIIeM 3aTs-
HYTb JIEJI0.

W3BecTHBI aMeprKaHCKUi cyabs Pudapn [To-
3HEp W BOBCE 3asIBJISLI, YTO apOUTPBI MOTYT CTpe-
MMThCS YTOAUTH OOEMM CTOPOHAM, YTOOBI N30eXKAaTh
BO3MOXKHBIX OOBUHEHUIT B (haBopuTH3ME>. ATIoTeeM

«@HTUBBIOOPHOTO» TPEHJA CTAJIO MPEATOXKEHNE 13-
BECTHOTO creluanucrta rno apoutpaxy fAxa IMosc-
COHA BOBCE OTKa3aTbCs OT Ha3HAYeHUsI apOUTPOB
cTopoHaMu*,

Heyxenu npeiicTBUTEIbHO Neia OOCTOST Tak
TUIOXO Y BBIOOPHOCTH apOMTPOB HEMUHYEMO BEET
K MCKaXeHUsIM B TIpoliecce paspellieHus criopa?
B 2017 rony mexnyHaponHas ¢bupma BCLP mpo-
BeJla MCCleI0BaHUE, OMPOCUB apOUTPOB, HOPU-
CTOB-MIPAKTUKOB, YUEHBIX, PAOOTHUKOB apOUTpaxk-
HBIX MHCTUTYIIUI 1 TIp.> Pe3ybraTsl mokasanu: 82%
OTPOILIEHHBIX T10JIaraloT, YTO BLIOOP CTOPOHOI ap-
OuTpa IaeT 3TOM CTOPOHE OMNpeAeJeHHYIO CTEeTeHb
KOHTPOJISI B OTHOIIIEHUU OIbITa M 3HAHUI COCTaBa
apouTpaxa, a 79% cuMTaloT, YTO BHIOOpP JAET CTO-
poHe 0oJibllle YBEpEHHOCTH B TIpollecce apOuTpaxka.
ITpu 5T0M 52% y9aCTHUKOB AyMAIOT, UTO PUCK TTOSIB-
JICHUS B cOoCcTaBe apOMTpaka TakK Ha3bIBaeMOTO Iap-
Th3aHa (apOUTpa, KOTOPHI AEHCTBYEeT B MHTEpecax
BBIOpaBIIIEll €r0 CTOPOHBI) AOCTATOYHO CEPbE3CH,
YTOOBI OTMEHUTH BO3MOXHOCTh BBIOOpa apOUTPOB
cTopoHaMU. 55% OmNpoIIeHHBIX apOUTPOB BCTpeYa-
JINCh C TAKMMU MMapTU3aHAMU, & CPEAU MPaAKTUKYIO-
LIMX IOPUCTOB ¢ HUMU cTajKuBainch 70%!

HWHTepecHO cpaBHUTH 3T 1UGPHI CO CTa-
TUCTUKOM MeXayHapomHOTO TpeTeicKoro cyaa
MexnayHnaponHoii toprooii mamarsl (ICC). Ona
MmoKasbIBaeT, uto 85% peutennii B 2017 romy 6buH
BBIHECEHBI TpeMsl apouTpamu eauHoriaacHo. [lpu-
MepHO B 14% ciydaeB 1o KpaiiHeil Mepe OIUH U3 ap-
OUTPOB (a B TpeX cliyyasix — ABOe) ObLT HEe COTJaceH
C pelieHUeM U BbIHeC ocoboe MHeHue. PerimameHT
ICC npemycmaTpuBaet, 4To B cllyyae, Koraa Jeo

"Tullock G. Trials on trial (Columbia, 1950), ch. 8: The Motivation of Judges // Klement A. and Neeman K. Does Private
Selection Improve the Accuracy of Arbitrators’ Decisions, Law and Economics Workshop (University of California, Berkeley),
Spring 2009, p. 19; hitp.//portal.idc.ac.il/he/ilea/home/documents/arbitration %2013 %20kelment.pdf.

2 Everyone knows that if you have a bad case you appoint a lousy arbitrator, and if you have a good case then you appoint a
good one, declared Roger Stewart QC of 4 New Square in London // Appointment angst. Jones T. Global Arbitration Review;
https.//globalarbitrationreview.com/article/1173870/appointment-angst.

3 Posner R. Judicial Behavior and Performance: An Economic Approach, 32 FLA. ST. U. L. REV. 1259 (2005); https://
chicagounbound.uchicago.edu/cgi/viewcontent.cgi ’referer=nhttps://www.google.ru/&httpsredir=1& article=2857& contex-
t=journal_articles.

# Paulsson J. Moral Hazard in International Dispute Resolution // Inaugural Lecture as Holder of the Michael R. Klein
Distinguished Scholar Chair University of Miami School of Law 29 April 2010; https.//www.arbitration-icca.org/me-
dia/0/12773749999020/paulsson_moral_hazard.pdf.

> Opueunan omuema 06 uccaedosanuu 0ocmyneH no ccvlake: htips://www.blplaw.com/media/pdfs/Reports/BLP_Arbitra-
tion_survey 2017.pdf.
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JIOJDKHBI paccMaTpUBaTh TPU apOMTpa, ABYyX M3 HUX
BBIOMPAIOT CTOPOHBI, a MpeAcenaTe b Ha3HauYaeTCs
Cynom ICC. Ilo manubiM 3a 2017 rox, 74% apou-
TPOB OBLIM Ha3HAUYEHBbI CTOPOHAMU WJIM COapOu-
TpaMu U 26% — caMUM MHCTUTYTOM (IJIs1 CpaBHe-
nust: B LCIA nHcetutyt HasHauua 40% apOUTpoB).
MOXHO U M3 3TOM CTATUCTUKU CHAEJaThb BBIBOI,
yto B 14% nen omuH W3 apOMTPOB ObLI MapTU3a-
HoM? Iloxkanyit, HET, XOTd Takue apOUTpbl HaBep-
HSIKa BCTpeUYaaruch B HEKOTOPBIX Mpolieccax. Moriu
qm cpenu 85% eauHOINIAaCHBIX PelIeHU 3aTecaTh-
csl peleHus, TIPUHSTh KOTOPbIE COCTaB apOUTpaKa
yoenuau naptusaHbl? Bo3MoXHO, HO e1Ba 11 TaKUX
JIeJT MOTJIO OBITh MHOTO.

ComnocTtaBuM JaHHbIE TGPl CO CTATUCTUKOMN
0COOBIX MHEHMII B MHBECTUIIMOHHOM apOUTpaxke,
uccienoBaHHoi AnbbeproM fHoM BaH neH bep-
rom B 2010 romy. B 34 u3 150 myGauyHO AOCTYII-
HBIX peleHuit (okojo 22%) apOUTphI, Ha3HAYCH-
HbI€ CTOPOHAMM, BbIHECIU 0cOo00e MHeHue. Takke
B HEOOJIBIIIOM TIPOLIEHTE JeJ 0COOble MHEHUS BBI-
HOCWIM TIpelceaaTesid coCTaBoB apoutpaxa. [lpu
5TOM TIOUTH BCE 0COObIE MHEHHSI apOUTPOB CTOPOH
ObUTM 3a(PUKCUPOBAaHBI B CiIydyasix, KOIrJa Ha3Ha-
YUBIIIasl HECOTJIACHOTO apOUTpa CTOPOHA MPOUTPHI-
Baja jaeno®. B Takoii KoHdUTYpaluyu BEepOSTHOCTh
BCTPETUTH apOUTpa-TapTU3aHa KaxeTcsl HeCKOJIbKO
BBIIIIE, YeM B KOMMEPYECKOM apOUTpaKe, XOTs TaH-
HBIX JIJIT OKOHYATEJbHOTO BhIBO/IA, 0€3YCJIOBHO, HE-
JIOCTaTOYHO.

CrenayeT OTMETUTh, YTO TTPOGhEeCCUOHANbI, BbI-
cTyMnamonme apoUuTpaMy MoOJ, TUI0K MPU3HAHHBIX
B MUpPE MHCTUTYLMI, KaK MPaBUIO, KpaillHe J0PO-
KaT pemyTanueil M M30eraloT JIOOBIX MOMEHTOB,
CIOCOOHBIX BbI3BAaTh COMHEHME B MX HE3aBUCHMO-
CTH, Belb OT 3TOTO B UTOTE 3aBUCUT MX BOCTPEOO-
BaHHOCTb. B TOM unciie 1 TO3TOMY MHOXKECTBO MPU-
3HAHHBIX BEJIMUMH apOUTPAXKHOTO MUPA BBICTYITIN
MpoTuB npeatoxeHus SIHa [ToaccoHa OTMEHUTH Tak
Ha3bIBaeMbIe unilateral appointments.
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TakuM 00pa3oM, ¢ OAHOI CTOPOHBI, B apOU-
TPa>kHOM COOOIIECTBE MOIYJSIPHO MHEHHUE O TOM,
YTO BHIOOPHOCTH apOUTPOB OTHIONb HE CITIOCOOCTBY-
€T BBIHECEHUIO MPABOCYTHOTO PEIIEHMS, a C APYToi
— €CTb OCHOBaHMS MoJiaraTh, 4YTo 3(PpdekT oT Ma-
HUITYJISWM TpU BEIOOpE apOUTPOB BPSIIL JIM MOXKET
OBITH CYIIECTBEHHBIM JIJISI TTPOLIECCOB MPU NMTPU3HAH-
HBIX B MUPE apOUTPasKHBIX UHCTUTYTAX.

Cno)xHocTb BblbOpa
apbutpa

3HaMeHUTHIN yueOHuK PendepHa u XaHTepa riacur:
«Her Huyero BaxkHee, 4YeM BBIOpATh IMPaBUIbHBIN
coctaB apouTpaxa»’. Eciu mepen cTopoHOI BCTaeT
BOTIPOC BBIOOpa apOMTpa, 3TO CTAHOBUTCS BeChbMa
OTBETCTBEHHOM U CJIOXHOW 3amdadeii, IMOCKOJbKY
MOKET 0Ka3aThCsl KIIOYEBBIM (haKTOPOM JIJISI UCXO1a
crnopa. Hepenko cTOpoHBI AOJDKHBI MpoAeaaTh Cy-
IIECTBEHHYIO pabOTy, YTOOBI CAeNaTh MpaBUIbHBIN
BBIOOD. DTa 3a7aya CTAHOBUTCS ellle TPyAHee, eclu
peyb UAET O EAUHOJTUIHOM apOUTpe, BEAb KOHCYJIb-
TaHTaM TPOTUBOOOPCTBYIOIIMX CTOPOH HEOOXOMU-
MO COIVIacOBaTh €IMHCTBEHHYIO KaHAWIATYpy 4e-
JIOBeKa, KOTOPhI TPUMET OKOHYATEJIbHOE PEIlIeHUE
10 UX CIIOpY.

Kax mpaBuno, o6 apObuTpax M3BECTHO OYEHbD
HEMHOT0€, YacTo 3TO JIMIIb KPaTKoe pe3loMe, pa3-
menieHHoe B CeTu. YToObl 10OBITH O0JIbIIE UH(DOP-
MallMu, IOPUCTHI YUTAIOT MyOIMKalluM KaHAuJaTa,
CIpAIIMBAIOT O HEM Y 3HAKOMBIX, XOIST Ha KOH(e-
peHLMHU, YTOOBI TTOCMOTPETh Ha apOUTpa BXKUBYIO.
Ha craguu BeiOOpa BIiepBbIe MTPOSIBIASETCS MPaKTU-
yeckas Tojib3a I KJIUEHTOB OT paboThl BHEITHUX
KOHCYJIBTAaHTOB, BEAYIIMX M€J0: WX OMNBIT U CETh
KOHTaKTOB, B CJIyJae €CJId OHM MO3BOJISIOT 3a0J1aro-
BPEMEHHO U C BBICOKOW CTEIEHBIO TOCTOBEPHOCTHU

¢ Tullock G. Trials on trial (Columbia, 1980), ch. 8: The Motivation of Judges // Klement A. and Neeman K. Does Private
Selection Improve the Accuracy of Arbitrators’ Decisions, Law and Economics Workshop (University of California, Berkeley),
Spring 2009, p. 19; http.//portal.idc.ac.il/he/ilea/home/documents/arbitration %2013 %20kelment.pdf.

7 Everyone knows that if you have a bad case you appoint a lousy arbitrator, and if you have a good case then you appoint a
good one, declared Roger Stewart QC of 4 New Square in London // Appointment angst. Jones T. Global Arbitration Review;
https.//globalarbitrationreview.com/article/1173870/appointment-angst.
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MOJYYUTh XapaKTEPUCTUKU apOUTPOB, CIIOCOOHBI
BO MHOTOM TPEAONPEASTUTD X0 Mpoliecca.

B mocneaHee Bpemsl CTaln TOSBISTHCS ITy-
OJIMYHBIE PEeCYpChl, KOTOPbIE MOTYT ITOMOYb B BbI-
o6ope. Hanpumep, npoekt GAR ART, 3anyiieHHbIi
ONIHMM U3 BeAyLIMX M3IaHuil B cdepe MeXIyHa-
ponHoro apoutpaxa Global Arbitration Review,
CONIEPKUT BechbMa IMOAPOOHBIE aHKETHI C OTBETaMU
HIIMPOKOTO Kpyra apOUTPOB M3 Pa3HBIX IOPUCAUK-
umit. JlaHHBIN pecypc Bpsi JIM TTOBIMSIET Ha OKOHYA-
TeJIbHBII BBHIOOP, HO TO3BOJUT COPUEHTUPOBATHCS
U CY3UTh KPYT MOTEHIIMAIbHBIX KAHIUIATOB. TakxKe
Ha caliTe www.arbitrations.ru ecTb 6a3a JaHHBIX ap-
OUTPOB C YIOOHBIM MexaHU3MOM Ioucka. Criemy-
eT o0paTuTh BHMMaHWEe U Ha pecypc International
Arbitration Institute, rae Toxe ecTh 0a3a JaHHBIX ap-
OUTPOB C TTOMCKOM 10 Pa3IUnIHbIM KPUTEPUIMS.

IToMoub Tipu BEIOOPE apOUTpa MOXET U UHTEP-
BbIO ¢ KaHauaaToM. OgHaKoO JTaHHBIA CITOCOO HeceT
oIpeNe/IeHHbIC PUCKU: B HEKOTOPBIX IOPUCAUKIIM-
X TIOJAOOHBI MHCTPYMEHT HAaXOAUTCS 3a TPaHbIO
JIO3BOJIEHHOTO — €CTh IMOJ03PEHHUS, YTO Ha TaKOM
WHTEPBbIO CTAHET OOCYXHAaThCs CYIIECTBO CIOpa,
U apOuUTp OyJeT moadupaThCcs IO MPU3HAKY COrJia-
cus ¢ Tmo3ulueii Beidupatonieit cropoHsl. CooTBeT-
CTBEHHO, apOWTPBI U3 TaKUX IOPUCAMKIIAA MOTYT
OTKa3aTbCs OT MHTEPBBIO, a €CIU apOUTPaxX Mpo-
BOAUTCSI B TIOMOOHOW IOPUCAUKIIMU, OTIOHEHTHI
Ha 3TOM OCHOBaHUHU MOTYT ITOTPEOOBATh OTBOAA ap-
outpa. Eciu Xe B Takoil IopUCIMKIIMY TIpearioiara-
€TCsI UICTIOJTHEHHME apOUTPaXKHOTO PeIieHUs, TO (aKT
MPOBEACHUSI MHTEPBBIO MOXET CTaThb apryMEHTOM
B ITOJTb3y OTKAa3a B MPUBEJICHUU B UCIIOJHEHUE.

IIpu popmupoBaHUYM TTaHEIU U3 TpeX U OoJiee
apOUTPOB CTOPOHAM HEOOXOAMMO MBICIUTH CTpa-
Terndyecku. Hampumep, BbIOMpaTh apOUTpa MCXO-
ISl U3 ero «00eBBIX» KAa4eCTB MOXHO B IMPOTUBOBEC
MapTU3aHy, MNPUIJAIICHHOMY JPYroil CTOPOHOM.
Ecnu criop BO3HUK 1O MOBOLY POCCUICKOTO aKTUBA,
HO TOAYMHEH aHTJIMKCKOMY TpaBy, IOPUCT C OIIbI-
TOM paboThl B Poccun MoXeT ObITh BechbMa I0JIe3¢H
B KauecTBe apOUTpa POCCUNCKON CTOPOHBI, HO B 3a-
BUCUMOCTH OT CYIIECTBa JieJla €ro MOXET IepeBe-

CUTh OMBITHBIA aHIIMIICKUA 6appuctep. CtaTucTu-
Ka KJTI0YEBBIX MUPOBBIX apOUTPaKHBIX MHCTUTYTOB
TOBOPUT O ITOKA YTO HU3KOW MOIMYJISIPHOCTU POC-
cuiickux apoutpoB B mupe (3a 2017 rox B ICC nisath
C0apOUTPOB U JIBa MpeacenaTesss U3 MoYTy MoJIyTo-
pa Teicsad apouTtpos 0butn U3 Poccun, B LCIA Bcero
onuH apoutp, a B SCC u BOBCE HU OJTHOTO).

B 11060M cimydae, Kak Obl FOPUCTBI HU CTapaJIuCh
Y4eCTb BCE BO3MOXKHBIE (haKTOPhI, BEIOOP apOuTpa
HEPENKO OCTAETCSI CBOEro Poja «IIPbIKKOM BEPbI».
Bo-miepBrIX, TNpeayramath, Kak apOUTp OTHECETCS
K KOHKPETHOMY CIOpY U €r0 CTOpOHAaM, 3a4acTylo
HEBO3MOXHO. Bo-BTOpbIX, Tpeacka3aTh, KaK BbI-
CTPOUTCS OajaHC CUJI BHYTPU COCTaBa apOMTpaxa,
Takke BecbMa TPyIHO. B-TpeTbux, 3HAUMTEIBbHYIO
(ecu He OTpeNEISIONTYI0) POJIb B pa3pellieHUHU CITO-
pa urpaet npeacenaTesab coctaBa apouTpaxa, KOTO-
pblit TMOO HA3HAYAETCS MHCTUTYTOM, JIMOO BLIOMpa-
eTcsd apoutpamu ctopoH. Ciydyau, KOrjma CTOPOHBI
MOTYT TOBJMSATh Ha BBIOOp MpeacenaTessi, He Tak
YacThl.

Takum o6pa3oM, BbIOOp apOuTpa — 3TO OOJIb-
mas pabota, TpeOyomas mnpodeccuoHanu3ma
u onbliTa. CTOUT caenaTh BBIOOP HEMPABUIBHO,
KaK OJTHO M3 IIaBHBIX JOCTOMHCTB apOUTpaxa cTa-
HET JIJI HeyJaWIMBOU CTOPOHBI €70 TJIaBHBIM HEI0-
CTaTKOM.

HasHauyeHune apbuTpa
WHCTUTYTOM

CkrnanbiBaeTcs OIIYIIEHUWEe, YTO Topa3fao Jierde
M 4YecTHee MNepesioKUTb OpeMsi BbIOOpa apOuTpa
Ha apOUTPaKHBIA UHCTUTYT. ApOUTP, BHIOpAHHBIN
WHCTUTYTOM, HE 3aMHTEPECOBaH B TOM, YTOOBI IMO-
NBITPBIBATh KOMY-JMOO W3 CTOPOH, U C MEHbIIEH
BEPOSITHOCTBIO OY/IET MperyOeskKaeH 1Mo MOBOAY CYTH
criopa. I1py 3TOM UHCTUTYT, KaK MpaBUIo, 3a00TUT-
csl O TOM, YTOOBI BbIOpATh JIJIsl pacCMOTPEHUS Aena
HaunOoJee MoaXoAsaIIuX crnenranuctos. Hampumep,
B KOHTEKCTe CIopoB, cBs3aHHbIX ¢ CHI, nuncrury-

8 Posner R. Judicial Behavior and Performance: An Economic Approach, 32 FLA. ST. U. L. REV. 1259 (2005); https://

chicagounbound.uchicago.edu/cgi/viewcontent.cgi ’referer=https:

www.google.ru/&httpsredir=1&article=2857& contex-

t=journal_articles.
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THI TIBITAIOTCS YYUTBHIBATh OMBIT pabOThl B PETHO-
HE U SI3bIKOBbIE HABBIKM U TIpeljiaralorT apOUTpoOB,
MO UX MHEHMIO, 00JafalolnX HEOOXOAUMBIMU Ma-
paMeTpaMu JJIsSi ONTUMU3ALMKU BEACHMS Mpoliecca.
I[ToMuMO TOTO, CTOPOHBI SKOHOMSIT BPeMsI U ACHBIH,
KOTOpbIC MX MPEACTaBUTEIN MOTPATUIM ObI Ha T0-
HCK «MACaTbHOTO KaHIUIaTay.

C npyroii CTOpoHbI, Ha3HAUYEHUE apOUTpa MH-
CTUTYTOM OTHIOb HE TapaHTUPYET aOCOTIOTHYIO HE-
MPEeaB3SITOCTh MocaeaHero. Ecim oT uHCTUTYTA 3a-
BUCUT Ha3HA4aeMOCTh apOUTPOB, TO KaXKIbII 13 HUX
Oy/eT 3aMHTEpPECcOBaH B TOM, YTOOBI MaKCHUMAaJIbHO
COOTBETCTBOBATb OXUIAAHMSAM TaKOTO WHCTUTYTA.
DTO Takke MOXKET OTpa3uTbCs Ha PacCMOTPEHUM
nena. M tak v BeJiMKa B cllydyae Ha3HauYeHUs apou-
TPOB MHCTUTYTOM pa3HMIIA MEXIY CYIOM U apOu-
Tpaxem?

ITo MHeHUIO yroMsiHyTOTO BhIlIe I3pu bopHa,
MpaBo BbIOOpa apObuTpa y CTOPOH MOApa3yMeBaeT
UX CBOOOMY OMpPEAENISiTh CTENEHb CBOEro y4acTHs
B 9TOM BbIOOpe’. CTOPOHBI MOTYT KaK OCTaBUTh ITpa-
BO BbIOOpa cede, Tak U IepeaaTh ero apouTpak HoMy
UHCTUTYTY. Takum oOpa3oM, caM MOMEHT BbIOOpa
HUKYJa HE YXOIUT, TPOCTO OH JOOPOBOJILHO AT~
pyeTcsl TpeTheMY JIMILY, a CJIeA0BaTeIbHO, OTINYNE
OT Cy[IeOHOTO pa3pelieHus CIIOPOB BCE K€ OCTAETCS.
Tem GoJiee UYTO CTOPOHBI BITpaBe M3HAYAIBHO Mpeay-
CMOTpPETH (B apOUTpaKHOM COIJIAIlIEHUH U Ha 00-
Jiee TIO3AHElN CTaluM) OTpeieeHHbIC KPUTSPUU BbI-
6opa apOoUTPOB, KOTOPLIMU MHCTUTYT OyIeT 00s13aH
PYKOBOJICTBOBAThCS.

[Tomollb MHCTUTYTa MOXKET OKa3aThbCs Hesa-
MEHUMOM B CHUTYyallUsIX, KOrJa CTOPOHBI HE MOTYT
MPUITHU K COTJIAIIEHWIO MTPU BHIOOPE €AMHOJIUYHOTO
apOuTpa, CTOpOHA CPBIBAET CPOKM BHIOOpA CBOETO
apOuTpa WJIM HE TMPUHUMAET YJ4acTHsSl B Ipoliecce
(opmupoBaHMs cocTaBa apOWTpaxa, ITPU MHOXKE-
CTBEHHOCTH UCTIIOB WM OTBETYMKOB, HE MOTYIIUX
corylacoBaTh KOHCOJIUAMPOBaHHBIN BbIOOp. Ha-
KOHEII[, HEPEeIKO WHCTUTYTOM Ha3HAyaeTcs TMpei-
celaTe b cocTaBa apouTpaxka — 3TO UMEET CMBICI,
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MOCKOJIbKY MHCTUTYT MIPULJIAIaeT TAKOTo apOUuTpa,
KOTOpOMY MOXKET 0e3 COMHEHWI MOPYYUTh PYKO-
BOJICTBO BCEM MPOLIECCOM apOUTpaxa.

B «CHI0XHBIX» IOPUCIMKIIMIX, TIe apOUTpax
MOPOI UCIOJIb3YyeTCsl KaK CPEeACTBO BHIBOIA aKTH-
BOB, Ha3HaYeHWE apOWUTPOB MHCTUTYTOM WIrpaeT
WHY10, 00Jiee BaXXHYIO poJib. B yacTHOCTH, Ha3Hayvast
npodeccruoHaabHOrO U JOOPOCOBECTHOTIO apoUTpa,
WHCTUTYT CITIOCOOEH BOCIIPEISATCTBOBAThH MPOBE/IE-
HUIO (PUKTUBHOTO Mpoliecca, KOTOPbI MOT ObI CO-
CTOSITbCSI TIPY CTOBOPE CTOPOH M BBHIOPAHHBIX UMU
apOUTPOB.

TakuM 06pa3oM, Ha3HAYEHUE apOUTPOB MHCTU -
TYTOM HMKAaK He yMaJsieT YHUKAJIbHOCTh apOUTpaXxa.
bonee Toro, mogoOHBI MOPSIOK HA3HAYEHUST BECh-
Ma TOJIe3eH M Jaxe He3aMEeHMM B OTpedeeHHBIX
cutyanusax. Tem He MeHee, Ha Halll B3I, TOJIbKO
y4acTBys B BBIOOpE apOUTpa JIMUHO U C MOMOIIBIO
KOHCYJIETAHTOB, CTOPOHA MOXKET C/IeJIaTh MAKCUMYM
JUTSL TOTO, YTOOBI C(hOPMUPOBAHHBIN B UTOTE COCTAB
apOUTPOB JIEWCTBUTEILHO MTOHUMAJ BCIO CJIOXKHOCTD
KOH(JIUKTa, €T0 KOMMEPUYECKUII KOHTEKCT M OCO-
OCHHOCTU, MPUCYIIIME TOM UM MHOM CTOPOHE.

MexayHapoaHbIi apOUTpaXx — 3TO AOPOTOCTO-
SIIUIA CePBUC 10 OTIIPABICHUIO TTpaBocyausi. Beioop
apOuTpa SBJSETCS HEOThEMJIEMOIM YacThblO TaKOTO
cepBurca, TO3BOJISISI CTOPOHAM HAAESIThCS TPU 3a-
KJTI0YEHUU apOUTPaKHOTO COTJIAIEHUs, YTO UMEH-
HO 4epe3 BbIOOp apOUTPOB PeaUu3yIOTCsl OXUAAHUS
(a mopo¥i WII03UK) CTOPOH, UYTO, B OTJIUYUE OT IO-
CyAapCTBEHHBIX CYJ0B, CITOP OyIET pacCMOTpeH 00-
Jiee KOMITETEHTHO U BCECTOPOHHE JINIITAMU, KOTOPBIE
00J1a1a10T 3HAHUSIMUA U OTTBITOM, COOTBETCTBYIOIIM -
MM CJIOKHOCTHU U crieliiUKe MPOoeKTa WIN CACIKH,
CTaBIIMX MPEAMETOM pa30oUpaTeIbCTBA.

B KOHIIe XOTUM JIMIIIB MOXKEeNaTh, YTOOI arbitral
appointments He cTaau s 4yuTartesieil arbitral
disappointments'?.

? Paulsson J. Moral Hazard in International Dispute Resolution // Inaugural Lecture as Holder of the Michael R. Klein
Distinguished Scholar Chair University of Miami School of Law 29 April 2010; hitps.//www.arbitration-icca.org/me-

dia/0/12773749999020/paulsson _moral_hazard.pdf.

10 Opueunan omuema 06 uccredosanuu docmyner no ccoake: hitps.//www.blplaw.com/media/pdfs/Reports/BLP Arbitra-

tion_survey 2017.pdf.
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CTOKIOJibM

cmonuua Llleeuyuu

Ton: [Tnomane: Hacenenue: Camag BBICOKas TOYKa:

1187 188 km* 939 238 uenosek Bawnsa KakHecmypHem 170m

HNocTtonpumeyaTesibHOCTb

JlpommHuHzxosnbm

JpOTTHUHTXOIBM — 3TO JABOpEL, KOTOPhIi ¢ 1981 roma sBisgeTcs pe3uaeHIMeR
HIBeACKUX KopoJeil. JloctonpumeyaTeabHOCTh B 1991 romy oduliManibHO BKIIOUWIN
B Cnucok BceMupHoro Haciaenuss FOHECKO. JIBopLOBBI KOMITJIEKC ObLT IMTOCTPOEH
koposieM LlIBeniun FOxanowm I11. OgHako 3aMoK cropen B 1662 romy, 1 BIOCIEICTBUN
KopoJieBa XeaBura DeoHopa MpuKasajia MocTPOUTh HOBBII TBOPELL.

Komruieke ynuBisieT 10CTOMHOM peaau3alyeil CTuis 0apokko. 3a 3TUM 00BEKTOM
HaXOJIUTCS YHUKAJbHbBIN MPUABOPHBIN TeaTp, OAWH U3 CAMBIX CTAPBIX, CYIIECTBYIOIINI
B MMPE Ha CETOAHSIIHUM AeHb. JIPOTTHUHTXOJIBM OKPYKEH 3aMevaTe bHbIM IMapKOBBIM
KOMILJIEKCOM, BKJIIOYAIOIIMM B ce0s1 (paHIly3cKMe cajibl, Oeceakyd W JTaOMPUHTHI,
AHTJIMIACKKE Caibl C XKMBOTIMCHBIMU JIy>KaliKaMu U TIPyIaMU.

ApOUTpParKHbIN UHCTUTYT

ApOuTtpaxHbiit THCTUTYT Toprosoii majgatel CTOKToIbMa
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BAKER MCKENZIE IS SOON TO RELEASE THE 12TH EDITION
OF THE INTERNATIONAL ARBITRATION YEARBOOK 2018-2019!

We are pleased to announce that the latest edition of
The Baker McKenzie International Arbitration Yearbook
will be available soon.

In this edition, we look at important developments in
The arbitration in 45 jurisdictions over the past year, including
Sl ke e new legislation, institutional rules, and key cases.

International

Arbitration Yearbook This year’s edition includes a special feature on diversity

in arbitration.

www.globalarbitrationnews.com www.bakermckenzie.com
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